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(1) Sri Rabin Majhi  
(2) Sri Dipak Majhi 
(3) Sri Durgeswar Majhi 
(4) Sri Maheswar Majhi 

All sons of Late Milan Majhi 
(5) Smt. Durgi Majhi 

Wife of Late Sufal Majhi 
(6) Smt. Phulmoni Majhi (minor) 

Daughter of Late Sufal Majhi 
Represented by her natural guardian  
mother Smt. Durgi Majhi 

    All residents of Vill: Bhairaguri Pathar 
     PO- Kacharison, Mouza- Borsola 
      Dist - Sonitpur, Assam  --- Respondents/Plaintiffs 

 
This appeal preferred U/O-41 Rule 1 of CPC against 
judgment and decree dated 19-02-2018 passed by 
the learned Munsiff, No.2, Tezpur in Title Suit No.48 
of 2012, whereby the suit was decreed in favour of 
the  respondent/plaintiffs and same came up for final 
hearing on -20-03-2019. 
 

Learned Advocate appearing for the Appellant: -    Mr. S. Borthakur, Advocate  
Learned Advocate appearing for the Respondent: - Mr. A. K. Paul, Advocate 
 

J   U   D G M   E N T 
1. This first appeal has been preferred by the defendant/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.2 

Tezpur  dated 19-02-2018, vide T.S No- 48 of 2012, whereby the learned 

trial court decreed the suit on contest with cost.  
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2. Upon admission of the appeal for hearing, the notices were issued to the 

respondent and the original case record of Title Suit no-48/ 2012 was called 

for and received. 

3. The respondents/plaintiffs contested the first appeal before this court on 

receiving summons. In order to decide the appeal, let me narrate, in brief, 

the facts leading to this appeal:-- 

       PLAINTIFF’S/RESPONDENT CASE 

4. Case of the plaintiff/respondent appears to be in a nutshell is that the suit 

land measuring 3 B 4 K covered under Dag No.599 (new) of PP No.175 

(new) situated at village Bhairaguri Pathar, Mouza- Borsola, District-Sonitpur 

originally owned and possessed by predecessor-in-interest of plaintiff No’s.1-

4 and the husband of plaintiff Nos.5 and 6 named Milan Majhi and on his 

death the plaintiffs became the inheritor of the said land. Milan Majhi died 22 

years ago from the date of institution of the suit. The plaintiff Nos.1, 2 and 4 

stayed outside without visiting their residence for about 10-11 and 7-8 years 

respectively. The plaintiff Nos.3, 5 and 6 were residing in the said land and 

were looking after for themselves as well as on behalf of other plaintiffs. 

That the defendant is the original resident of village Nurpurjut which is two 

Kms away from the suit land. He has a plot of cultivable land by the south 

and western boundary of the suit land. That in the month of March, 2006 

when the plaintiff Nos.1,2 and 4 were out of state, the defendant 

approached plaintiff Nos.3 and 5 and proposed them to allow him to use a 

part of schedule A land in order to facilitate his cultivation and he will leave 

the premise whenever the plaintiff requires. The plaintiff out of good faith 

allowed the defendant to temporarily use the North East portion of the 

Schedule A land more specifically mentioned in Schedule B land (2 Katha). 

That in the month of March, 2009 the defendant without the consent of the 

plaintiffs raised another ekchali house in addition to other construction done 

with the permission of the plaintiffs and when plaintiffs raised objection and 

also called a village meeting the defendant assured that he will vacate the 

land as soon as plaintiff No.2 and 4 return. The plaintiff on receiving 
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assurance allowed the defendant to remain till return of plaintiff No.2 and 4. 

Plaintiff No.2 and 4 returned in the last part of the year 2009 and 2011 

respectively. On return of plaintiff Nos.2 and 4 when the defendant was 

asked to vacate the schedule A land he refused to do so by stating that he 

purchased 1 Bigha land out of total land in Schedule A from the predecessor 

of the plaintiffs.  Accordingly the plaintiff/respondent has filed suit for 

declaration, recovery of khas possession by evicting the defendant, mesne 

profit and consequential relief of injunction.  

     DEFENDNT/APPELLANT’S CASE  

5. Case of the appellant/defendant appears to be in a narrow campus that in 

the year 2000 Milan Majhi facing financial trouble offered to sale land 

measuring 4 Bighas to the defendant for sale consideration of Rs.36,000/- 

(rupees thirty six thousand) which was accepted by the defendant and in 

presence of Gaonburah and other witnesses on 27-05-2000 he paid 

Rs.30,000/- (rupees thirty thousand) to Milan Majhi as advance sale 

consideration by executing a ‘baina-nama’ i.e. Deed of Advance for Sale and 

plaintiff No.1 put his signature as witness on it. And on the same day Milan 

Majhi delivered possession of 3 Bighas 2 Katha of Schedule A land to the 

defendant and the said Milan Majhi agreed to execute registered Deed in 

favour of the defendant after vacating the remaining portion and also agreed 

to accept the balance consideration of Rs.6000/- (rupees six thousand). But 

Milan Majhi died without performing his part of the contract. That after Milan 

Majhi’s death the defendant on many occasions tendered the plaintiffs to 

accept the balance consideration and requested to vacate the 2 Katha of 

land and to execute the Sale Deed but the plaintiffs refused to do so. Hence, 

the defendant prayed for dismissal of this suit with cost.  

6. Upon the pleadings of both the sides the learned Court has framed the 

following issues :  

1) Whether the suit is maintainable? 
2) Whether there is cause of action for the suit?  
3) Whether the suit is barred by principles of waiver, 

acquiescence and     
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  estoppels?  
4) Whether the plaintiffs have right, title and interest 

over the plaint  
  schedule “A” land?  

5) Whether the plaintiff are entitled to get the decree 
as prayed for? 

6) To what other relief/reliefs the plaintiff is entitled 
to? 

7. And during trial, plaintiff /respondent adduced both ocular and documentary 

forms of evidences and per contra the defendant/appellant adduced both 

ocular as well documentary forms of evidences before this court. 

Plaintiff/respondents in support of their claim exhibited seven numbers of 

documents before this court out of which Ext.1 is the Death Certificate of 

Milan Majhi, Ext.2 is the Jamabandi, Ext.3 & 4 are Revenue receipts, Ext.5 is 

the Death Register, Ext.5 (1) is the Entry of death of Milan Majhi, Ext.6 is 

the Counter Foil, Ext.6 (1) is the signature of issuing authority and Ext.7 is 

the Permission of delayed death registration. Per contra the defendant 

/appellant exhibited certain documents before this court out of which Ext. Ka 

is the unregistered Bainanama and Ext. Kha, Ga, & Gha are village meeting 

documents.  

8. After hearing both sides, the learned trial court by the impugned judgment & 

order dated 19/02/2018 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendant/appellant preferred 

the present appeal, amongst others, on the following grounds: -- 

GROUNDS OF APPEAL 
i. That learned Munsiff No.2 Court committed both error of law and 

fact at the time of passing of the impugned judgment and decree 
appeal against. 

ii. That Ld. Munsiff No.2 did not apply her mind judiciously while 
passing the judgment and decree appeal against, hence, the said 
judgment and decree bare bad in the eye of law.  

iii. That the respondent/plaintiffs could not prove their case as per 
pleadings and impugned judgment and decree suffers from 
illegality, causing miscarriage of justice and against all cannons of 
law, hence, liable to be set aside.  

iv. That the ld. Munsiff No.2 ought to have not relied upon Ext.1 
(Death Certificate) as same is not produced as per law.  

v. That the appellant/defendant in his written statement specifically 
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stated about the plea of Section 53 A of the Transfer of Property 
Act, 1882 and a separate issue ought to have been framed whether 
the appellant/defendant is protected under  Section 53 A of the 
Transfer of Property Act, 1882. 

vi. That the Ld. Munsiff No.2 wrongly decided Issue No.4 properly 
without relying upon the documents produced by the 
appellant/defendant.  

vii. That the ld. Munsiff passed the said judgment and decree by 
violating all cannons of law and hence, liable to be set aside.  

POINTS OF ARGUMENT 
9. The learned counsel appearing for the appellant had vehemently argued 

before this court by submitting that defendant/appellant by adducing cogent 

evidence proved contentions of written statement but Learned Munsiff No-2, 

Sonitpur, Tezpur overlooking the evidences on record decreed the suit? Per 

contra, the learned counsel appearing for the respondent/plaintiffs 

strenuously submitted before this court that plaintiffs/respondent by way of 

adducing cogent and trustworthy evidences proved their case and learned 

trial court rightly decreed the suit in favour of the plaintiffs.   

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

10. Learned Munsiff No.2 vide its judgment and order dated 19-02-2018, vide 

T.S No- 48 of 2012, decreed the suit of the plaintiffs/respondents declaring 

their right, title and interest over the suit land described in Schedule A of the 

plaint and further passed an order of eviction of the defendant/appellant 

from suit land described in schedule B of the plaint.  

11.  Now, in the forthcoming discussions this first appellate Court shall try to 

ascertain the following facts :  

i. Whether learned Munsiff, No.2, Tezpur, Sonitpur rightly decided 

and answered the issues all the issues in favour of the 

plaintiffs/respondents? 

ii. Whether learned Munsiff, No.2, Tezpur rightly decreed the suit of 

plaintiffs providing sufficient reasons? 

iii. Whether learned Munsiff, No.2, Tezpur appreciated the evidences 

adduced by the plaintiff/respondents or defendant/appellant 

properly leaving no stone unturned?  

iv. Whether findings of learned Munsiff, No.2, and Tezpur are based 

upon lawful consideration and settled provisions of law? 
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12. Before we discuss the questions articulated hereinbefore let us discuss the 

prime contentions of both sides that divulges from the pleadings on record.  

13. The plaint of the plaintiffs/Respondents divulges before this Court that 

plaintiffs predecessor named Milan Majhi was the actual owner of land 

measuring 3 Bigha 4 Katha covered under dag no-599 and P.P Patta No-175 

situated at Bhairaguri and after his death plaintiffs inherited the suit property  

22 years back after death of their predecessor. That plaintiff no-1, 2 & 4 

stayed outside and plaintiff no-3, 5 & 6 were residing in the suit land and 

looking after on behalf of others. That in the year 2006, defendant 

approached the plaintiff no-3 & 5 and proposed them to allow him to use a 

part of A schedule land in order to facilitate his cultivation and he will leave 

the premise whenever the plaintiff requires. The plaintiffs out of good faith 

allowed the defendant to use north east portion of A schedule land that 

described in schedule B land and hereinafter referred as suit land. That in 

the month of March 2009, the defendant without consent of the plaintiff 

constructed another Ekchali house in addition to other construction and 

when plaintiff raised objection defendant assured to vacate the suit land as 

soon as plaintiff no-2 & 4 return. Subsequently, plaintiff no-2 & 4 after their 

return asked the defendant to vacate the suit land and defendant refused 

and state that he purchased 1 Bighas of land from the predecessor of 

plaintiffs.  

14. On contrary, the defendant/appellant in his written statement pleaded that 

the predecessor of plaintiffs Milan Majhi died in the year 2001 and defendant 

has been cultivating the land since 27/05/2000. He further pleaded that in 

the month of May 2000 Milan Majhi offered to sale 4 Bighas of land to the 

defendant for sale consideration of an amount of Rs.36000/- and 

accordingly, on-27/05/2000 the defendant had paid Rs.30,000/- to Milan 

Majhi in presence of Gao Bura and other witnesses and one Bainama i.e. 

Deed of Advance for sale was executed between them. It is further pleaded 

by the defendant that plaintiff no-1 put his signature as witness on it and 

delivered the possession of 3 Bigha 2 Katha from A schedule land to the 

defendant and Milan Majhi further agreed to execute registered sale deed in 

favour of the defendant on acceptance of remaining balance amount of 

Rs.6000/- but said Milan Majhi died without performing his part of contract. 

After the death of Milan Majhi the defendant on many occasions tendered 

the plaintiffs to accept the balance amount and requested to vacate 2 Katha 

of land and further execute the sale deed but the plaintiff refused to do so.  
ADDMITED FACTS 

Both the plaintiffs and defendant side admitted that Milan Majhi predecessor 
of plaintiffs was the owner of suit land till his death? So, there is no dispute 
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regarding the fact that predecessor of plaintiff named Milan Majhi was the 
actual owner of the suit property. 

“FACTS IN DISPUTE” 
A. Plaintiffs claimed that defendant was allowed to occupy 
a part of suit property to facilitated him for his cultivation 
as defendant has certain land on southern-western 
boundary of the suit land 
B. The defendant refused to vacate the suit B schedule 
land and further constructed one Ekchali house thereon 
C. The defendant claimed that he has purchased the suit 
land measuring 4 Bighas from the predecessor of plaintiffs 
Milan Majhi. 
D. The plaintiffs claimed that their predecessor died in the 
year 1990 and since last 20 years the plaintiffs are 
possessing the suit land by law of inheritance. 
E. The defendant claimed that Milan Majhi died in the year 
2001 and defendant has been cultivating the land since 
27/05/2000. He further pleaded that in the month of May 
2000 Milan Majhi offered to sale 4 Bighas of land to the 
defendant for sale consideration of an amount of 
Rs.36000/- and accordingly, on-27/05/2000 the defendant 
had paid Rs.30,000/- to Milan Majhi in presence of Gao 
Bura and other witnesses and one Bainama i.e. Deed of 
Advance for sale. 
F. There is dispute between the parties over the actual 
year of death of Milan Majhi. 

15. Hence, from the above said discussion it has become clear from the 

pleadings of both the sides that plaintiff/respondent claimed their right, title 

and interest over the suit property described in schedule A and B to be their 

predecessor’s named Milan Majhi and after the death of their predecessor 

Milan Majhi in the year 1990 they inherited said property and possessing the 

suit land. Subsequently, in the year 2006 the defendant was allowed to 

occupy schedule B land to facilitate him in cultivation and surprisingly in the 

year 2009 the defendant/appellant without obtaining permission from the 

plaintiff/respondents constructed one Ekchali house and thereafter 

plaintiff/respondents raised objection following which one village meeting 

held but the defendant refused to vacate the suit land described in schedule 

B which is part of schedule A land. 
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16. The defendant/appellant claimed that on 27-05-2000 he purchased 4 Bighas 

of land from predecessor of plaintiffs Milan Majhi at a sale consideration of 

Rs.36,000/- out of which he paid Rs.30,000/- and Baina-nama deed was 

executed between them in presence of the witnesses and he got delivery of 

possession of 3 Bighas 2 Kathas of land from A schedule land and Milan 

Majhi further agreed that he will execute the registered sale deed on 

receiving remaining Rs.6,000/- and further delivered 2 Kathas of land, but 

subsequently the plaintiffs refused to do so.  

17. During the time of argument ld. Advocate appearing on behalf of the 

appellant/defendant strongly raised objection against the Issue No. 4 by 

contending that ld. Trial Court erred in law and facts in deciding that issue in 

favour of the plaintiffs/respondents without proper appreciation of the 

evidence on record adduced by the defendant /appellant. Per contra, learned 

advocate appearing on behalf of the plaintiff/respondents categorically 

submitted before this Court that the plaintiff/respondents adduced cogent 

and trustworthy evidences upon which Ld. Court below rightly decided and 

decreed the suit.  

18. Upon the points for argument raised from the submissions of both the sides, 

this Court thinks if fit and proper to discuss the Issue No.4 at the very outset 

as none of the parties have raised any objection against the Issue Nos. 1, 2 

and 3. Accordingly, Issue No.4 has been taken for discussion and decision 

afresh.    

19. Issue No.4: Whether the plaintiffs have right, title and interest over 

the plaint schedule “A” land?  Issue No.4 relates to the crux of the 

dispute as discussion and decision of this issue shall decide the destiny of 

other remaining issues. Undeniably, Issue No.4 relates to the contention of 

the right, title and interest of the plaintiffs/respondents over the schedule A 

land.  

20.Prior we discuss the Issue No.4 elaborately, let us see what the admitted 

facts are coming out from the pleadings of both the sides. The 

plaintiff/respondents as well as defendant /appellant, both the sides in their 
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pleadings firmly admitted the fact that plaintiffs’ predecessor named Milan 

Majhi was the original owner of schedule A land and schedule B is the part 

of schedule A land. Plaintiffs/respondents side adduced both ocular as well 

as documentary forms of evidences before this court and to appreciate the 

evidences lawfully let us reproduced the evidences hereinafter.  

EVIDENCE OF PLAINTIFF/RESPONDENTS SIDE 

21. Plaintiff side during the trial examined as many as five nos. of witnesses and 

exhibited 7 nos. of documents, out of which Ext.1 is the Death Certificate of 

Milan Majhi, Ext.2 is the Jamabandi, Ext.3 & 4 are  Revenue receipts, Ext.5 is 

the Death Register, Ext.5 (1) is the Entry of death of Milan Majhi, Ext.6 is 

the Counter Foil, Ext.6 (1) is the Signature of issuing authority and Ext.7 is 

the Permission of delayed death registration.  

22. PW-1 submitted his examination-in-chief supporting the entire contention of 

the plaint by reproducing those contentions in his evidence. He in his cross-

examination deposed that he filed this suit along with Robin Majhi, Dipak 

Majhi, Durgeswar Majhi and Durgi Majhi. They filed this suit against the 

defendant Nurul Haque for land. The suit land is measuring 3 Bigha 4 

Kathas. Milan Majhi died in the year 1990. He does not remember the date. 

He cannot read what is written in Ext.1. He doesn’t know when the Ext.1 

was obtained. He did not sign in any form at the time of obtaining Ext.1. He 

got the Ext.1 done on 17-11-2012. Ext.2 is the Jamabandi filed in the suit. 

He cannot read what is written in Ext.2. There is no mention of the names of 

Sufal Majhi, Maheswar Majhi and Durgi Majhi. He cannot say how the suit 

land was mutated in his name along with his brothers. Defendant now 

resides near their house. As per the his affidavit in the month of March, 

2006 the defendant built a temporary house and sought permission for 

keeping bullocks and installing a pump and at that moment his sister-in-law 

Durgi Majhi was present.  

23. PW-2 submitted his examination-in-chief supporting the entire contentions of 

the plaintiff by reproducing those contentions in his evidence. He in his 

cross-examination deposed that they have filed this case to get back the suit 
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land. The suit land is covered under Dag No.599 and Patta No.175.  There is 

3 Bigha 4 kathas of land in the suit patta. Sufal Majhi died 2/3 years after 

the death of his father. At the time of death of Sufhal Majhi, they were 

residing together. The death certificate is registered on 25-05-2012. They 

have not filed the Ext.1 at time of presentation of the plaint. They filled up 

some forms at the time of obtaining Ext.1. They have not submitted the 

documents in the Court based upon which the Ext.1 was obtained. Ext.2 was 

mutated on 24-09-2009.   

24.  PW-3 submitted his examination-in-chief supporting the entire contention of 

the plaintiff by reproducing those contentions in his evidence. He in his 

cross-examination deposed that he was born at Bhoiragui Pothar. Nurul 

Haque shifted to the suit land in the year 2006.  

25. PW-4 submitted his examination-in-chief supporting the entire contention of 

the plaintiff by reproducing those contentions in his evidence. He in his 

cross-examination deposed that defendant’s house is situated at a distance 

of 2 Kms from his house. Milan Majhi died in the year 1990 and at that time 

he (PW-4) was 35 years old.    

26. PW-5 appears to be one official witness. He proved Ext.5 document, Register 

of Death and Ext.5(1) is the entry No.26 dated 25-05-2012 through which 

death certificate of Milan Majhi, son of Moheswar Nath, village Bhoiraguri 

Pothar was issue and in that register date of death of Milan Majhi was 

recorded as 18-03-1990. Ext.1 is the said death certificate and Ext.1 (1) is 

the signature of in-charge of Birth and Death Register of Borsola NPHC. 

Ext.6 is the counter foil of Ext.1 death certificate and Ext. 6(1) is the 

signature of Registrar of Birth and Death of Borsola NPHC. The death 

certificate was issued as per permission dated 02-05-2012 of Deputy 

Commissioner’s office. Ext.7 is permission letter of Deputy Commissioner’s 

office and they issued the death certificate on the basis of permission. PW-5 

in his cross examination deposed that he has not submitted any 

endorsement letter to depose before this Court. Ext.1 is the death certificate 

issued from their office. In Ext.1 the date of death is mentioned as 18-03-
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1990. Generally if a person dies that has to be registered within one month 

and if it is not registered within one month then permission is required from 

concerned authority and if it is delayed by one year or more then order of 

Magistrate, 1st Class, is required. Ext.1 was issued on 25-05-2012 and before 

the date of issue the person concerned died 22 years back. In Ext.7 there is 

no signature of 1st Class Magistrate. 

EVIDENCE OF DEFENDANT/APPELLANT SIDE 

27. Defendant side during the trial examined as many as three nos. of witnesses 

and exhibited certain documents, out of which Ext.Ka is the Unregistered 

Bainanama and Ext.Kha, Ga & Gha are village meeting documents.  

28. DW-1 submitted his examination-in-chief supporting the entire contention of 

the written statement by reproducing those contentions in his evidence. He 

in his cross-examination deposed that there is total 3 Bighas 4 Kahtas of 

land in the suit Patta. He doesn’t know the dag and patta number. The suit 

land is situated at Bhairaguri Pothar. Milan Majhi was the Pattadar. After the 

death of Milan Majhi, the said land was mutated in the names of Rabin 

Majhi, Dipak Majhi, Durgeswar Majhi, all sons of Milan Majhi, on 09-04-2002 

by right of inheritance. There are houses of the plaintiffs over the said land. 

The plaintiff has filed the suit seeking eviction from 2 kathas (approx) of 

land, out of the said land. He doesn’t know the boundary of the land 

measuring 2 kathas mentioned in the plaint from which the plaintiff has 

sought his eviction. He was living in Nurpurjut village prior to coming to 

Bhairajuri village where he was born. The land at Bhairaguri Pothar was 

purchased in his name in the year 1990 and the land was a cultivable land. 

The land revenue of the suit land is being paid by the plaintiff. He purchased 

land measuring 4 Bighas vide Ext. Ka. Ext.Ka is mentioned as a sale deed. 

Ext.Ka is not a registered sale deed. It is Kutcha sale deed written on a 

stamp paper of Rs.10/-. Ext.Ka containing 2 pages, first page is a stamp of 

Rs.10/- and the 2nd page is a cartridge paper. In the 2nd page of Ext.Ka, the 

witnesses’ signatures appear at the bottom part after a gap of 2/3 inch 

below the schedule of land part. In the 1st page of Ext.Ka the name of Milan 
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Majhi is written in Assamese and date is put below the name as 20/5/200. 

There is no signature or thumb impression of Milan Majhi on the 2nd page. 

There is no mention of the Dag or Patta number in the schedule of land 

mentioned at the page 2, which he purchased through Ext.Ka. Only 4 Bighas 

of land is mentioned, wherein North- Govt. road, South – Abdul Aziz, East-

Bircha Majhi and West- his own land, is mentioned. There is no mention in 

the schedule, on the North boundary regarding his land or the land of Malek. 

In the 1st page of Ext.Ka there is mention that his purchased land measuring 

4 Bighas containing Dag No.72 and Patta No.175 and the said Dag and Patta 

numbers are overwritten. There is no mention in the Ext.1 regarding selling 

off his house property by the seller. Milan Majhi died on the suit land. After 

his death, his families are living on the suit land till now. He does not 

remember any date except executing the deed on 27-05-200. Nowhere it is 

mentioned that Milan Majhi would execute registered sale deed after 

receiving the remaining amount of Rs.6,000/-. It is not mentioned in Ext.Ka 

that Milan Majhi would deliver the possession of the land to him after 

receiving Rs.30,000/-. He has neither filed any suit till now against Milan 

Majhi or his legal heirs asking them to execute the register sale deed in his 

favour in respect of the land mentioned in Ext.Ka after receiving the 

remaining amount nor has he filed any counter claim in this suit.     

29.  DW-2 submitted his examination-in-chief supporting the entire contention of 

the defendant by reproducing those contentions in his evidence. He in his 

cross-examination deposed that Milan Majhi no longer alive. In order to 

obtain a birth or death certificate, the register authority asks for a certificate 

from Gaonburah if such death occurred at residence. Gaonburah certificate 

is also necessary in case of birth or death in the hospitals. The plaintiff did 

not take any certificate from him for obtaining death certificate of Milan 

Majhi. Ext. Ka was made in the house of Milan Majhi and though neither of 

the parties called him but he was present there along with his seal of 

Gaonburah. He has signed as Gaonbruah along with the seal on the side of 

Ext. Ka. He did not put the date at the time of seal and signing on the 
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Ext.Ka. In 2nd page of Ext.Ka where he signed by putting his seal, there is no 

signature of Milan Majhi. The area of the land was 4 Bigha for which 

Bainanama was made. At the time of preparation of the Baina Patra, no 

Jamabandi of the land was with them and he also did not see it. The 

Bainapatra was done in the year 2000. There is no signature of any person 

as 2nd party except Moheswar Tutu in Ext. Ga. On 18-01-2012 he was the 

Gaonburah of Bheraguri village. Santiram Barman is also a Gaonburah. In 

Ext. Kha to Gha nowhere it is mentioned selling of land by Milan Majhi to the 

defendant performing a Bainapatra.  

30. DW-3 submitted his examination-in-chief supporting the entire contention of 

the defendant by reproducing those contentions in his evidence. He in his 

cross-examination deposed that earlier defendant used to reside at 

Nurpurjutgaon. Ext.Ka deed was prepared and written in the house of Nurul 

Haque. He signed as a witness in the house of Nurul Haque. At the time of 

his signing, Gaonbruah Biren Haloi, writer Joinal Abdin, Nurul Haque 

(defendant), Milan Majhi, Rabin Majhi were present and none other was 

present. Ext.Ka deed was not signed by Raibin Majhi and his father Milan 

Majhi has signed.   

           APPRECIATION OF EVIDENCE 

31. The entire suit land described in the A schedule of the plaint appears to be 

the property of plaintiffs/respondent predecessor Milan Majhi and that 

covered by Dag No.599 and Periodic Patta No.175, total land measuring an 

area of 3 Bighas 4 Kathas. The plaintiffs claimed schedule B land measuring 

an area more or less 2 Katha which is a part of A schedule land and prayed 

eviction of the defendant from A schedule land. To substantiate the 

pleadings of the plaint, plaintiffs side exhibited one certified copy of 

Jamabandi vide Ext-2, proved in original (certified copy) of suit land where 

name of the plaintiffs namely Rabin Majhi, Dipak Majhi, Durgeswar Majhi 

were recorded. The defendant side during the cross-examination of the 

witnesses of plaintiff’s side not denied the existence of Ext.2, document, 

rather DW-1 in his cross-examination admitted that after death of Milan 
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Majhi names of plaintiffs/respondents mutated over the suit land and 

plaintiffs are presently possessing the suit land having their houses thereon. 

As such possession and mutations of plaintiffs over the suit land appears to 

be proved. 

32. The oral evidences adduced by PW-1, PW-2, PW-3 and PW-4 appears to be 

corroborative, coherent and trustworthy with the contentions of the plaint 

and whereby it has been established that defendant was allowed to occupy 

the schedule B land for cultivation purpose in the year 2006 and 

subsequently in the year 2009 the defendant constructed one Ekchali house 

without taking permission of the plaintiff and consequently he declined to 

vacate the suit land.  

33. The defendant in his written statement beseeched that the suit property 

measuring 3 Bighas 2 Kathas purchased by him from the predecessor of the 

plaintiff Milan Majhi on 27-05-2000 on execution of Bainanama deed in 

presence of Gaonburah and where plaintiff No.1 put his signature and he is 

possessing the entire land since from the year 2000. The possession of 

defendant over the entire suit land appears to be contradictory with the 

versions of defendant as he himself as DW-1 during his cross-examination 

affirmed that plaintiffs are possessing the suit land that inherited by them 

from the father Milan Majhi. 

34.  The defendant to substantiate his plea exhibited one unregistered Binanama 

vide Ext.Ka. On careful perusal of Ext.Ka it divulges before this Court that 

allegedly one Milan Majhi sold out land measuring 4 Bighas to defendant 

Nurul Haque at the price of Rs.36,000/- and said land covered under Dag 

No.72 and Patta No.175. Ext.2 document upon which the plaintiffs places 

their reliance actually belongs to the Periodic Patta No.175 and Dag No.599 

and suit land is measuring an area of 3 Bighas 4 kathas. As such, it is seen 

that the document exhibited by the defendant side as Ext.Ka not appears to 

be identical with the suit land in respect of total measurement as well as the 

Dag Number.  
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35. The pertinent question arises from the Ext.Ka document that whether that 

document actually belongs to the suit property in question of this case? 

Answer will be a big ‘No’ as the total measurement of the land along with 

Dag numbers are appears to be different from the Ext.2 document. The 

defendant in his written statement pleaded that he has purchased 3 Bighas 2 

Kathas of land but the document upon which the defendant is relying 

disclosed 4 bighas of land that makes the pleadings of defendant’s side 

contradictory in nature with his own document.  

36. Now, coming to the admissibility of the document exhibited by the 

defendant/appellant side, this Court finds Ext.Ka is document of transfer of 

immovable property. In Ext.Ka document over page No.1 only the alleged 

transferor Milan Majhi put his signature and in the remaining page Milan 

Majhi has not put his signature and the purchaser who is the defendant of 

this case also not put his signature in Ext.Ka document. To prove the 

execution of Ext.Ka document defendant side failed to adduce any cogent 

and trustworthy evidence before this Court.  

37. Section 54 of Transfer of Property Act mandates any transfer of immovable 

property which value is more than Rs.100/- compulsorily registerable 

instrument and Section 17 of Indian Registration Act further makes it clear 

that those document to be registered, but in this case in hand, we have seen 

that the document vide Ext.Ka being alleged deed of transfer of property 

value more than Rs.100/- not being registered. Defendant to prove Ext.Ka 

document examined one witness DW-2 and said witness in his cross-

examination deposed that the document was written in the house of Milan 

Majhi whereas DW-1 stated in his cross-examination that Ext.Ka document 

was written in his house in presence of DW-2. That part of their evidence 

appears to be contradictory in nature.  

38. Defendant side in his written statement pleaded that plaintiff No.1 Robin 

Majhi also put his signature in Ext.Ka. DW-3 who is the brother of the 

defendant in his cross-examination deposed that Rabin Majhi did not sign 

the said Bainanama and only Milan Majhi signed it. As such, the evidence 
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presented by DW-3 makes the contention of defendants’ side contradictory 

in respect of the fact that plaintiff No.1 put his signature in Ext.Ka 

document.  

39. Now, if we meticulously peruse the date of execution of Ext.Ka document 

then it appears before this Court from that document itself that date was 

mentioned as 27-05-200. The date is not identical as claimed by the 

defendant in his written statement. The plaintiff side denied the alleged 

Bainanama in their evidences and further claimed in the plaint that their 

predecessor Milan Majhi died in the year 1990 if so, then how far it is 

possible for a person who died in the year 1990 may execute any Bainanama 

in the year 2000 as claimed by the defendant side. The plaintiff side to prove 

their contention regarding the actual date of death of their predecessor 

Milan Majhi exhibited on death certificate of their predecessor vide Ext.A. 

Ext.1 appears to be a death certificate issued in the year 2012 regarding the 

death of Milan Majhi and from where the date of death of Milan Majhi 

appears to be 18-03-1990. PW-5 is an official witness who came from the 

office of Registrar of Birth and Death of Borsola NPHC. He categorically 

proved the Counter Foil of the certificate issued from his office as Ext.6. He 

further brought the Death Register before this Court and proved the same as 

Ext.5 and Ext.5(1) appears to be the death Entry No.26 dated 25-05-2012 

and he further exhibited one permission letter obtained from D.C.’s office for 

obtaining the death certificate as Ext.7. The defendant’s side during the 

cross-examination of PW-5 failed to make his evidence contradictory by way 

of bringing out any sort of material contradictions.  

40. To sum up the evidence of PW-5 it becomes crystal clear before this Court 

that Ext.1, 5, 6 and 7 documents conjointly proved one fact that predecessor 

of the plaintiffs Milan Majhi died on 18-03-1990 and if Milan Majhi died in 

1990 then question of executing any Bainanama in the year 2000 in favour 

of the defendant does not arise. As such, upon the above discussion, this 

Court not finds anything trustworthy to rely Ext.Ka document. 
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41.  In respect of point of argument put forwarded by defendant’s side regarding 

Section 53-A of the Transfer of Property Act and this first appellate court 

observed that where a documents itself not appears to be proved and 

admissible in evidence the question of getting protection under section-53A 

of T.P Act, upon such document does arise. Hence, the points of argument 

put forwarded by the defendant/appellant on the point of section-53A of T.P 

Act is stands discarded.  

42. Therefore, in the light of the above said discussions coupled with ocular and 

documentary forms of evidences adduced by both sides, this Court finds 

balance of probability in favour of the plaintiff/respondents and that is 

sufficient to turn the scale in favour of the plaintiff/respondents. It is further 

observed in the foregoing discussions that Learned Munsiff No-2, Tezpur, 

Sonitpur not committed any error both in law and facts in appreciating the 

evidences on record and as such the findings of Learned Court not deserves 

any interference from this first appellate court.  

43. In the result, the documents exhibited before this Court by the plaintiffs side 

appears to be more trustworthy than the documents and evidences of 

defendant/appellant’s side.  

44. Therefore, in the light of the above said discussions, this Court is of the 

considered opinion that ld. Trial Court has rightly observed that 

plaintiff/respondents established their right, title and interest over the suit 

property and further established that defendant was allowed to occupy the 

suit schedule land in the year 2006 and the appellant/defendant 

subsequently declined to vacate the suit property. Hence, Issue No.4 is 

answered in the affirmative and in favour of the plaintiff/respondents. 

45. The discussions and decisions of Learned Munsiff No-2, Sonitpur in respect 

of Issue No-1, 2 & 3 not suffers from any shortcomings and further this 

court seen that Learned Munsiff No-2, rightly decided all those issues in 

affirmative and in favour of the plaintiff/respondents. Hence, no further 

discussions required over those issues.   
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46. In respect of Issue Nos.5 and 6, this Court finds that both issues are 

relates to the reliefs of the suit and same required to be discussed together. 

In the light of discussion and decisions made in Issue No.4, this Court finds 

that plaintiffs/respondents have right, title and interest over the suit property 

and as such the plaintiffs are entitled to get the relief of the declaration of 

right, title and interest over the suit property and further defendant is liable 

to be evicted with his man and materials from the suit B property. Hence, 

discussions and decisions made by Munsiff No.2, Tezpur deserved no 

interference in respect of both the issues.  

47. Accordingly, plaintiff suit is decreed on contest with cost by declaring the 

right, title and interest of the plaintiffs over the suit A schedule land and 

defendant is liable to be evicted with his man and materials from suit 

schedule B property.  

48. In the result, the appeal preferred by defendant/appellant stands dismissed 

with cost.  

49. Prepare a decree accordingly.  The appeal is disposed of on contest with 

cost.  

50. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 6th April’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

Transcribed by me: 

        

(J. K Muru) Steno.     **** 

 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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         ANNEXURE 

Plaintiff Witnesses:   

i PW-1    : Durgeshwar Majhi 

ii PW-2    : Maheshwar Majhi 

iii PW-3    : Milan Majhi 

iv PW-4    : Madhav Majhi 

v PW-5    : Ghanshyam Mahanta 

         

Plaintiff Exhibits:  

i Ext.1  : Death Certificate of Milan Majhi  

ii Ext.2  : Jamabandi  

iii Ext.3 & 4 : Revenue receipts    

iv Ext.5  : Death Register 

v Ext.5(1)  : Entry of death of Milan Majhi 

vi Ext.6  : Counter Foil 

vii Ext.6(1)  : Signature of issuing authority 

viii Ext.7  :  Permission of delayed death registration  

Defendant Witnesses: 

i DW 1  : Md. Nurul Haque  

ii DW 2  : Birendra Kumar Haloi 

iii DW 3  : Md. Dildar Hussain 

Defendant Exhibits: 

i Ext.Ka   : Unregistered Baina Nama 

ii Ext.Ka, kha & Ga : village meeting documents.  

 

 

N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

 


