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Sri Mrinal Kumar Borah 
Son of Sri Biren Kumar Borah 
Vill – Ketekibari, Mouza- Bhairabpad 
PO- Ketekibari, PS- Tezpur 
District – Sonitpur, Assam 

-- Petitioner       

-Vs.- 

Sri Surjya Hazarika 
Son of Late Dibakar Hazarika 
Vill – Siring Chapori,  
PO & PS- Dibrugarh, 
District – Dibrugarh, Assam 

----- Opp. Party 
 
Ld. Advocate appeared for the petitioner          : - Mr. D. Bose  
Ld. Advocate appeared on behalf of OP  : - Mr. J.K Baishya 
 

A petition under Section 151 
of Code of Civil Procedure.  

1. Instant Misc. case arisen out of a petition filed by petitioner Sri 

Mrinal Kumar Borah against the O.P under section 151 CPC 

praying to call for the case record being Title Execution Case No-

2/16 and pass appropriate order to deliver the possession of the 

suit land to DH or otherwise in the meantime issue proper order 

of restrain to the JD so that he cannot transfer the suit land to 

any other person. 

2. Petitioner’s/DH’s case: - The case of petitioner appears to be 

in a short campus is that he the Decree Holder of T.S Execution 

Case No-2 of 2016 and after the decree of Specific Performance 

of contract was passed in his favour he deposited the balance 

consideration before the court and prayed for execution and 

registration of sale deed in his favour. That while the Judgment 
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Debtor has failed to execute the sale deed, this Hon’ble Court has 

executed and registered the sale deed by presenting the same 

before the Sub-Registrar Tezpur. Accordingly, the Sale Deed for 

the suit land has been registered on the cost and expenses of the 

Decree Holder for consideration of Rs.8,80,000/-(Rupees Eight 

Lakhs Eighty Thousand)only. That after execution and 

registration of Sale Deed the Judgment Debtor has filed petition 

before this Court to stay the execution proceeding showing one 

Supreme Court Order even wherein there is no mention about the 

stay of the case knowing that the subject matter of the Special 

Leave Petition pending before the Hon’ble Supreme Court is for 

different plot of land. But this Hon’ble Court on the basis of the 

said petition of Judgment Debtor has stayed this Execution 

Proceedings. The Judgment Debtor with mala-fide intention has 

executed one Registered Power of Attorney being No. 1593 of 

2017 in favour of Smt Himasri Bhuyan and also executed a 

Registered Agreement for Sale of land being Agreement Deed 

No.2849 for the year 2018 for the sale of same land taking 

chance of stay of this Execution Proceeding. 

3. The petitioner prayed to vacate the stay order as the pendency of 

Special Leave Petition before the Hon’ble Supreme Court is for 

another plot of land and moreover in the Supreme Court rules it 

is stated that no stay order can be continued after 6(six) months. 

Under the above said circumstances the DH prayed to call for the 

case record being Title Execution Case No. 2/2016 and pass 

appropriate order to deliver the possession of the suit land to the 

Decree Holder or issue proper order of restrain so that Judgment 

Debtor cannot transfer the suit land to any other person/s in any 

way whatsoever. 

4. The JD named Surya Hazarika appeared before this court along 

with his Learned Senior Counsel Mr. J.K Bayshya and submitted 

written objection contending before this court that the execution 

proceeding was stayed on the basis of an application filed by the 

JD stating that a special leave petition has been pending before 

the Hon’ble Supreme Court and thereafter it has come to the light 

that actually the land involved with Special Investigation Beurea 

Office other than this suit which is pending before the Hon’ble 

Supreme Court. So, the execution proceeding is no longer 
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necessary. He in his petition no-336 further agreed to hand over 

the physical possession of a plot of land measuring 1K-5L covered 

under Dag No-797 of P.P No-343. It is further pleaded by the JD 

that land described by the DH is not correct and the DH is 

entitled to possess a land measuring 1K-5L covered under dag 

no797 of P.P No-343 instead of 2K-10L. 

5. On the basis of the prayer submitted by the DH Mrinal Kumar 

Borah instant Misc. Case was registered and original record of 

T.Ex No-2 of 2016 put up before this court during the time of 

hearing. I have carefully gone through the entire case record of 

Title Execution and heard both the sides 

DISCUSSION, DECISIONS AND REASONS THEREOF 

6. On careful perusal of the pleadings on record, this court finds 

that JD submitted categorically in his written objection that the 

execution proceeding was stayed on the basis of an application 

filed by the JD stating that a special leave petition has been 

pending before the Hon’ble Supreme Court and thereafter it has 

come to the light that actually the land involved with Special 

Investigation Bureau Office other than this suit which is pending 

before the Hon’ble Supreme Court.  

7. The contentions of JD makes it crystal clear that SLP preferred by 

him not belongs to the decreetal land of Tittle Execution Case No-

2 of 2016 and as such the stay order of said execution case was 

not passed on consideration of actual dispute in hand.  

8. It is clear from the record of said Title Execution case No-2 of 

2017, that my predecessor in office vide its order dated-3/5/17 

stayed the proceeding of execution case observing that SLP Vide 

No-33485 of 2016 pending before the Hon’ble Apex Court and 

due to that proceeding was stayed till an effective order given by 

the Supreme Court in the SLP. The order of stay was passed on 

the basis of petition filed by the JD and now the JD himself 

submitted before this court that said SLP was not filed in respect 

of the decreetal land in question. Hence, this court finds that at 

this stage it is the demand of justice to vacate the stay 

proceeding in Title Execution case no 2 of 2016.   

9. It is the settled provisions of law that "mere preferring of an 

appeal does not operate as stay on the decree or order appealed 

against nor on the proceedings in the court below. No order of 
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stay was submitted on that day by the JD and now the JD is 

submitting before this court that said SLP was filed in respect of 

separate plot of land and further admitted that he is ready to 

handover the land to the DH.  

10. Therefore in the light of all the above said discussions and 

admission on the part of JD, this court finds just and reasonable 

ground to allow the prayer of the DH. Accordingly, the prayer of 

DH is allowed and consequent to that the stay of Title Execution 

Case No. 2/2016 stands vacated and directed to be put up for 

further proceeding for satisfaction of the decree passed by the 

original court.  

ORDER 

11. Upon the above said observation instant misc. case stands 

dispose of by way of passing the following orders:-  

1. The stay order passed in Title Execution Case No. 2/2016 

stands vacated and directed to be put for further 

proceeding for satisfaction of the decree passed by the 

original court; 

2. D/A is directed to put up the Title Execution Case No. 

2/2016 for further proceeding and till final satisfaction of 

the decree JD shall not transfer the decreetal land to any 

other persons; 

3. Both the sides shall bear their respective cost. 

12.  Instant order has been passed u/s 151 of CPC.  Both the sides 

shall bear their respective costs. 

13. Misc. (J) case is disposed of accordingly.           

  
 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


