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Misc. (J) Case No. 16 of 2020  

arising out of TS(M) Case No. 59 of 2020. 

 

26-03-2021    By this order, I propose to dispose the petition No. 821/2020 

filed by Smti Rini Roy u/s 36 of Special Marriage Act, 1954 praying for 

Rs. 15,000/- per month as maintenance till the disposal of TS (M) No. 59 

of 2020.  

    I have heard the learned counsel appearing for the petitioner 

but the learned counsel for the opposite party is found absent 

submitting an application No. 696/21 praying for an adjournment on the 

ground that she is out of station for medical reason.      

   On perusal of the record, it reveals that the petition was filed 

on 03-08-2020 and the written objection was filed on 12-11-2020 and 

since then case has been lingering for hearing but the learned counsel 

for the opposite party has not shown genuine interest in hearing the 

matter at an early date.       

   Since, this is an application under Section 36 of Special 

Marriage Act, 1954 seeking urgent relief of interim maintenance so 

petition needs to be disposed off to give some sort of solace to the 

petitioner to overcome the difficulties faced by her.     

    On perusal of the petition, it transpires that the marriage 

between the petitioner Smti Rini Roy and respondent Debdeep Das was 

performed in the office of Marriage Officer by way of executing 

registered marriage in the office of Marriage Officer, Sonitpur on 17-01-

2018 following which marriage was also performed on 22-01-2020 in 

Mahabhairab Temple as per Hindu rites and customs and their marriage 

was duly consummated. However, their hey days does not last long 

because of incompatibility and temperament of the husband making the 

conjugal life impossible there was lack of confidence, faith and tolerance 

and lack of mutual respect and irresponsible behavior of the respondent 

forced the petitioner to leave the matrimonial house of her husband in 

June, 2020 and since then she has been residing in her parent’s house. 
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  When all sincere effort to reconcile fails the petitioner moved this court 

by filing the TS(M) Case No. 59 of 2020 u/s 27(1) (d) of Special 

Marriage Act,  seeking divorce by decree of dissolution of marriage.    

    Subsequently, she filed this present petition seeking relief for 

her maintenance stating the same fact as narrated in her main petition 

in TS (M) Case No. 59 of 2020.      

   In response to her petition, the OP has also filed written 

statement denying the allegation of the petitioner. 

   The contention of the OP is that he is a labourer working under 

a contractor and he no fixed source of income to afford payment of 

regular maintenance to the petitioner. He also contended that the 

allegations of the petitioner are all false and frivolous. He on his part 

makes several attempts to take her back but all his honest attempt 

resultant in vain. It is contended that with his meager income of Rs. 

10,500/- with his additional responsibility of maintaining his handicapped 

elder brother and mother, he could not bear the maintenance as sought 

by the petitioner.   

   Having considered the rival pleadings and hearing the learned 

counsel for the petitioner it transpires that the opposite party has 

admitted that so far he has not pay any maintenance to his wife but 

only pleaded his incapacity to pay monthly maintenance to his wife 

citing his lesser monthly income and additional responsibility.  

   However, to substantiate his stand the opposite party has not 

disclose his actual income. He only pleaded that he is a daily labour and 

earns Rs. 10,500/- as against the claim of the petitioner that he earns 

Rs. 15,000/- per month. Opposite party also contended that the 

petitioner being a graduate she also earns Rs. 8,000/- to Rs. 10,000/- so 

she is not entitled to claim any maintenance from him.   

     Irrespective of rival claims the question to be decided by this 

court is grant of certain interim relief to the petitioner pending final 

decision in the main case.   
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   It is true that the petitioner did not say the actual income of 

the respondent and existence of any other valuable property of the 

OP/respondent nevertheless, the respondent being the husband a duty 

cast upon him under law to maintain his wife and he cannot escape 

from this onerous responsibility by merely denying or citing his 

incapacity.  

    There is no pleading to show that the OP/respondent has been 

suffering from any disease or he has no permanent source of income. 

   If the respondent is able bodied person and he has not been 

incapacitated by any other reason, he is bound to pay maintenance to 

his wife. His claim of the petitioner having some income which is not 

substantiated but only a presumptive income is no ground to refuge 

maintenance to the petitioner as she has clearly pleaded that she has no 

independent source of income to sustain her life.          

   The very object of Section 36 of Special Marriage Act is to give 

some financial relief and support to a distress woman who has long 

been separated from her husband has been fighting her life alone in the 

battle of survival and husband cannot obviate from this onerous 

responsibility merely by denying his responsibility. Since law has cast an 

obligation on the opposite party to maintain his wife commensurate with 

his income and status, this Court after giving anxious consideration to 

the facts apparent before this court is of the considered view that grant 

of Rs. 3,500/- per month as maintenance to the petitioner. This court 

feels the amount is just and reasonable for maintenance of the 

petitioner.  

   Accordingly, this Misc.(J) case is disposed off.           

      

        
          District Judge, 

                               Sonitpur, Tezpur. 
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