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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 308 of 2014 

Under section 352/323/34 of I.P.C. 

(Arising out of G. R Case No.1590/11) 

     
State of Assam 

 
     –Vs–  
 

Sri Tridib Baruah and  

Smti Meghali Baruah 

    

Present: -Smti. I. Barman, AJS 

Sessions Judge,             

Sonitpur, Tezpur. 

 

For the State :           Mr. A. Baruah, Addl. Public Prosecutor 

For the accused :           Mr. S.E. Alam, Sr. Advocate,Tezpur 

 

Date of Argument :           05-11-2019 

Date of Judgment  :           18-11-2019 

J U D G M E N T 

1. Prosecution case, in short, is that on 27-07-2011 at around 11.30 a.m. 

noticing a banner at Kathobari Centre as “Sankar Ajan Sator Sangha”, 

accused Tridib Baruah torn the said banner regarding which an altercation 

took place between Tridib Baruah and Bhaben Borah, the husband of the 

informant Hima Borah and marpit took place between them upon the 

road. Seeing the incident when the informant proceeded to rescue her 

husband, accused Tridib Baruah pulled her and torn out her blouse.  

Other accused Meghali Baruah also inflicted blows to her husband with a 

piece of brick as a result of which Tridib Baruah and her husband 

sustained injuries. 

2. Upon receipt of the FIR from the informant Hima Borah (PW1), the O/C 

Jamuguri P.S registered the case being Jamuguri P.S. Case No. 68/11 u/s 
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354/336/34 of the IPC and started the investigation and on the close of 

investigation submitted the Final Report in the case, Ext. 3. On receipt of 

notice from court, the informant filed a petition praying to proceed with 

the case and the learned Magistrate after going through the case diary,  

finding a prima facie case took cognizance against accused Tridib Baruah 

and Meghali Baruah u/s 352/323/34 IPC and issued summon accordingly.  

3. On due service of summon, the accused persons, Tridib Baruah and 

Meghali Baruah entered their appearance and after furnishing copies, the 

case was committed to the Court of Session, as the cross case being 

Sessions case No. 336/12 was pending before this court. Accordingly, on 

appearance of the accused persons before this court, particulars of the 

offences u/s 352/323/34 of the IPC on being read over and explained to 

the accused persons, they pleaded not guilty and demanded to stand for 

trial. 

4. To substantiate the charge, prosecution examined as many as 7 

witnesses and injured Bhaben Borah was examined as CW 1. In 

statement recorded u/s 313 Cr.P.C, both the accused persons denying all 

the allegations levelled against them pleaded that not they but Bhaben 

Borah dealt dao blow to Tridib Baruah while Jayram Borah, the elder 

brother of Bhaben Borah caught hold him and on being prevented by 

Meghali Baruah, she was also inflicted blows by Bhaben Borah regarding 

which an FIR was lodged and to save themselves the present FIR was 

filed. Accused examine none to prove their plea. 

5. POINTS FOR DETERMINATIONS :- 

(1) Whether on- 27-07-2011 at around 11.30 a.m. at 

Kathobari Centre both the accused persons in 

furtherance of their common intention assaulted 

or used criminal force to Smti Hima Borah  

thereby committed an offence punishable U/S 

352/34 of the Indian Penal Code? 
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(2) Whether on the same day, time and place, both 

the accused in furtherance of their common 

intention voluntarily caused hurt to Bhaben Borah  

and thereby committed an offence punishable U/S 

323/34 of the Indian Penal Code? 

 

6. I have heard the argument advanced by the learned counsel of both sides 

and also have gone through the evidence on record. 

7. Mr. Anuj Baruah, learned Addl. Public Prosecutor, appearing for the State, 

has strongly argued that the evidence available on record is sufficient to 

convict the accused persons u/s 352/323/34 of the IPC. On the other 

hand, Mr.Alam, learned defence counsel, argued that the material 

omissions and discrepancies in the evidence of the witnesses creates an 

incurable doubt in the case of the prosecution and the evidence of the 

injured and the informant regarding inflicting injury by the accused 

persons is not corroborated by any other witnesses and the accused 

persons are entitled to benefit of doubt. 

8. In order to appreciate the counter arguments, put forward by the learned 

counsels appearing for the parties, I feel it necessary to, briefly scan the 

evidence on record.    

9. PW 1 Smti Hima Borah the informant as well as the wife of the injured 

Bhaben Borah testified that on the day of incident at around 11 a.m. 

seeing Tridib Baruah taking photograph of banner with his cell phone, her 

husband Bhaben Borah asked Tridib Baurah the reason of taking the snap 

of the banner to which Tridib Baruah angrily replied that he needed it and 

thereafter torn the said banner. Then on being asked by Bhaben Borah as 

to why he torn the banner, Tridib Baruah told that he tore it for not 

displaying the word “Rangsolia”. Thereafter, Tridib Baruah taking the key 

of his motor cycle gave blow on the face of Bhaben Borah while the other 

accused Meghali Baruah slapped Bhaben Borah. Meghali Baruah also 

assaulted her husband with a brick over his back. To save her husband, 

when she intervened, accused Tridb Baruah pushed her and torn her 
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blouse.Then on raising alarm people gathered there and had assaulted 

Tridib Baruah. When Tridib Baruah ran away there-from, he fell down on 

a ditch and sustained injuries. She further stated that her husband 

Bhaben Borah was associated with “Sankar Ajan Sator Sangha”. 

Regarding the incident, she lodged the FIR, Ext. 1. 

10. During cross she stated that regarding the name of village “Kathobari” 

there is a dispute between two sections of their village. One section 

demanded that the name of the village should be “Rangsolia Kathobari” 

and other section demanded the name as „Kathobari”. She did not know if 

Naduar Block Development Officer directed not to use any new name. 

She admitted that there was some litigations with regard to the name of 

the village but she did not know that those who demanded the name of 

the village as “Rangsolia Kathobari” won the litigation. She stated that 

she had seen Tridib Baruah taking the photographs and altercating with 

her husband. She admitted that before police she stated that hearing 

hulla she came out and saw marpit in between her husband and Tridib 

Baruah.  

11. PW 2, Sri Bhaskarjyoti Borah, the nephew of the informant, deposed that 

on the day, the informant over phone reporting him about an altercation, 

asked to inform police. Accordingly, he informed at Jamuguri Police 

station that an altercation was going on at Kathobari centre. Lateron he 

heard that regarding taking photographs of a banner, altercation took 

place. During cross he admitted that regarding assault on Tridib Baruah 

other party also an FIR against his father Jayram Borah and Bheben 

Borah (CW 1). PW 3 Tultul Kalita, only heard about an altercation, except 

that he knew nothing. 

12. PW 4 Mintu Nath, testified that on the day of incident at around 11 a.m. 

he had seen a quarrel between Tridib Baruah and Bhaben Borah and saw 

Bhaben Borah inflicting blows on Tridib Baruah by a “mitdao”. During 

cross-examination, he stated that he saw the altercation between Tridib 

Baruah and Bhaben Borah. Thereafter he saw that Bhaben Borah taking 

the key of motor cycle of Tridib Baruah, went to his house and again 
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came back with a kerosene jar and a “Mit dao” and then sprinkled 

kerosene oil on the face of Tridib Baruah. When Tridib Baruah attempted 

to run away from there, he was assaulted with a “mit dao” on his 

forehead, as a result, Tridib Baruah fell down on the side of the road. 

Thereafter Bhaben Borah dealt several dao blows on Tridib Baruah. He 

had seen Jayram, brother of Bhaben Borah, near the place of occurrence. 

Seeing the incident, he rushed to the place of occurrence and wrapped 

the injury of Tridib with a “Gamosa”. After the incident, Tridib Baruah was 

sent to Dholaibil PHC by the tractor of Monu Baruah and then he was 

taken to GMCH. He saw injury over the neck of Meghali. He clearly stated 

that he had not seen the informant Hima Borah at the place of 

occurrence. 

13. PW 5 Babakon Saikia only heard from others that a quarrel took place. 

PW 6 Ratul Kalita also came to know from his friend that an altercation 

took place between Tridib Baruah and Bhaben Borah. During cross by 

defence this witness stated that due to assault on Tridib Baruah, he 

sustained injuries. 

14. PW 7 SI Santanu Roy, one of the Investigating Officer, visited the place of 

occurrence, prepared the sketch map of the place of occurrence Ext. 2 

and not finding any material against the accused persons, submitted the 

Final Report. He proved the FR as Ext. 3. During cross he confirmed that 

witness Hima Borah did not state before him that Tridib Baruah took the 

snap of the banner and tore the same. She also did not state that Tridib 

Baruah taking the key of his motor cycle, gave blows on the face of 

Bhaben Baruah and that Meghali Baruah also assaulted Bhaben Borah. He 

also confirmed that Hima Borah did not state before him that Tridib 

Baruah torn her clothes including her blouse. 

15. Sri Bhaben Borah, the injured was examined as CW1. He deposed that 

they organized a swimming training centre in the name of “Sankar Ajan 

Sator Sangha” and about two days ahead of the incident they displayed a 

banner. On the day of occurrence, at around 11.30 a.m. Tridib Baruah 

came to the said place and took a snap of the banner and torn the same. 
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Then on being asked Tridib Baruah as to why he had torn the banner, he 

stated that in the banner name of village should be written as “Rangsolia 

Kathobari”. Then he told him that his uncle Tilak Baruah the Village 

headman knew well that in all official documents the village‟s name is 

mentioned as Kathobari. After that accused struck him with the key of his 

motor cycle, as a result of which he sustained injury on his right eye and 

right cheek. He further stated that in the midst of the incident when his 

wife came and intervened the accused pushed her and torn her blouse as 

a result, she fell down. Then the villagers chased the accused persons. 

16. During cross he admitted that there is dispute between two sections of 

their society, one section demanded the name should be “Rangsolia 

Kathobari” whereas other section demanded as Kathobari and regarding 

this, a civil case was instituted being TS No. 45/97 and the said suit was 

decreed declaring that the name of the village should be “Rangsolia 

Kathobari” , but inspite of that, he wrote the name as Kathobari in the 

banner. 

17. In the case at hand, admittedly regarding the name of village „Kathobari‟, 

there is dispute between two sections of the village, one section 

demanded the name as “Rangsolia Kathobari” while the other section 

claimed as “Kathobari”.  On the day of the incident regarding displaying a 

banner in the name of “Sankar Ajan Sator Sangha” at Kathobari centre, 

altercation took place and both parties filed FIR against each other. With 

regard to the incident, informant‟s husband Bhaben Borah (CW 1) alleged 

that accused Tridib Baruah taking a photograph of the banner  “Sankar 

Ajan Sator Sangha” had torn the banner for mentioning the name of the 

village as Kathobari and thereafter with the key of his motor cycle hit the 

informant‟s husband Bhaben Borah as a result he sustained injury over 

right eye and right cheek. The informant PW 1, the wife of CW 1, the 

most vital witness said that after tearing the banner, Tridib Baruah gave 

blow on the face of Bhaben Borah with the key of his motor cycle and 

thereafter Meghali Baruah gave him blow with a brick but this material 

fact was not unveiled by PW 1 in her statement u/s 161 Cr.P.C. Those 
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vital omissions in the statement of PW 1 amounts to contradictions. 

Thereafore, her evidence should be viewed with suspicion in this regard. 

In that respect, defence relied on the ruling reported in (1996) 2 GLR 

79.  

18. On the other hand, the evidence of PW 1 regarding hitting her 

husband by Meghali Baruah with brick is not supported by her husband 

(CW 1) himself. He only stated that Tridib Baruah injured him by giving 

blow with the key of his motor cycle. Though CW 1 stated that after the 

incident he was taken to Jamuguri CHC and then to Biswanath Civil 

Hospital but no medical report is available in the case record or in the 

case diary. All other witnesses stated about only an altercation between 

the parties. 

19. Further, PW 1 stated that when she intervened accused Tridib Baruah, 

from assaulting her husband, Tridib Baruah pushed her and torn her 

blouse but she in her previous statement recorded under section-161 of 

Cr.P.C not stated such fact. Hence, it is seen that PW-1 newly introduced 

such facts during the time of adducing evidence before this court. It is 

un-disputed that PW-1 attempted to bring some new facts during 

adducing evidence and admitted those facts were not stated by her 

before the I.O. That amounts to material omissions on the part of the 

PW-1 which makes her versions to be contradictory in nature. Her 

statement before the Investigating Officer differs with her deposition 

before the court and as such her testimony is not reliable. Here the 

learned defence counsel placed reliance on the following rulings : 

(i) (1996) 2 GLR 99; 

(ii) (2010) 4 GLR 507 

(iii) (2019) 2 GLR 291. 

20. The evidence of alleged injured Bhaben Borah (CW 1) disclosed that  

Tridib Baruah hit him with the key of his motor cycle as a result of which 

he sustained injuries over right cheek and eye and such fact not 

supported by any other witnesses except his wife, the informant, but the 
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informant had not disclosed this material fact before the Investigating 

Officer and as such his evidence cannot be relied upon as a whole. PW 2 

Bhaskarjyoti Borah, the nephew of the informant himself did not support 

that the accused persons caused any injury to the informant. He and 

other witnesses found to be deposing about an altercation between Tridib 

Baruah and Bhaben Borah. PW 4 Mintu Nath placed the versions of the 

cross case that Bhaben Borah taking the key of the motor cycle of Tridib 

Baruah went to his house and coming back with a kerosene jar and a 

“mitdao”, threw kerosene oil on the face of Tridib Baruah and gave blow 

with the “mit dao” on his forehead as a result of which Tridib Baruah 

sustained injuries. He also saw injury over the neck of Meghali Baruah. 

The evidence of PW-4 displayed a complete good-bye to the entire 

prosecution case by way of contradicting the versions of informant and 

her husband. 

21.  So, taking the evidence of PW 4, if Bhaben Borah after having altercation  

took away the key of motor cycle of Tridib Baruah, then plea of assaulting 

him with the key by Tridib Baruah appears to be doubtful. There is no 

evidence how or when it comes in the hand of Tridib Baruah. The evidence 

of PWs and the arguments of the parties, disclosed that due to causing 

injuries to Tridib Baruah and Meghali Baruah, a cross case was instituted 

against CW 1 Bhaben Borah and his brother Jayram Borah, the father of 

PW 2. 

22. Taking all the evidence together, this court finds that evidences adduced by 

the prosecution side appears to be contradictory, not coherent and 

trustworthy in nature.  

23. This court further finds that evidences of informant and her husband are  

with lots of shortcomings and as such no reliance could be placed upon 

their evidences. The remaining witnesses of prosecution side, appears to 

be contradictory with the versions of informant and her husband and those 

contradictions are with regard to the material facts and as such those 

cannot be overlooked.  
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23. In the totality of the circumstances discussed above, I am of the view   

that prosecution side failed to bring home the charges against the 

accused persons beyond any reasonable doubt who are in my opinion 

entitled to get benefit of doubt. 

24. Accordingly, accused Tridib Baruah and Meghali Baruah are acquitted on 

benefit of doubt from the charges u/s 352/323/34 IPC and set them at 

liberty forthwith. 

25. Judgement is pronounced and delivered in open court under the Seal    and 

signature of this Court on the 18th day of November, 2019. 

 

(I. Barman) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 
 

Dictated and corrected by me. 

  
          (I.Barman) 
       Sessions Judge, 
      Sonitpur, Tezpur.  
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  APPENDIX 

  

1.  Prosecution Witness No.1 : Smti Hima Borah, informant 

2.  Prosecution Witness No.2 : Sri Bhaskarjyoti Borah 

3.  Prosecution Witness No.3 : Sri TultulKalita, 

4.  Prosecution Witness No.4 : Sri MintuNath 

5.  Prosecution Witness No.5 : Sri Babakon Saikia, 

6.  Prosecution Witness No.6 : Sri RatulKalita, 

7.  Prosecution Witness No.7 : SI Santonu Roy, I.O. 
 

 Court witness. 
 

  

 Court Witness No.1 : Sri Bhaben Borah 
 
 

PROSECUTION EXHIBITS 
 
 

1.  Exhibit No.1 : FIR 

2.  Exhibit No.2 : Sketch map 

3.  Exhibit No.3 : Final report 

 

( I. Barman ) 

  SESSIONS JUDGE 
SONITPUR : TEZPUR 

 


