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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 289 of 2017 

Under section 302 of I.P.C. 

(Arising out of G. R Case No. 109 of 2017) 

     
State of Assam 

 
     –Vs–  

1.  Sri Kalia Chowra  ...... Accused person. 

      

                  

 

       

       

 

For the State  :     Mr. M.C. Baruah Public Prosecutor 

             

                      

For the accused  :     Mr. P. Singh Sethi, Legal Aid counsel.  

 

Date of Argument :     25-06-2019 & 09-07-2019. 

Date of Judgment  :     10-07-2019. 

 

J U D G M E N T 

1.   The prosecution story, sans unnecessary details, as it 

emerges from the FIR lodged on 11-01-2017 by informant Subita Kisan 

(PW 4), is that on 09-01-2017 at around 9.00 p.m. accused Kalia 

Chowra had assaulted informant’s husband Lakhiram Kisan (herein after 

called as “the deceased’) with a branch of tree as a result of which he 

died.       

2.   On receipt of the ejahar, from PW 4, Sabita Kisan, the 

wife of the deceased, the O/C Chariduar PS registered Chariduar P.S. 

Case No. 10/17 u/s 302 of the IPC and entrusted S.I. Abdul Kadir Faruki 

to investigate the case. Accordingly the investigating officer visited the 

Present :        Smti I. Barman, AJS 

                  Sessions Judge, 

    Sonitpur, Tezpur.    
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place of occurrence, recorded the statement of the witnesses, seized 

one wooden batten and after completion of the investigation, laid 

chargesheet against the accused Sri Kalia Chowra u/s 302 of IPC. 

3.  On producing the accused person from jail, the Learned 

Sub-Divisional Judicial Magistrate, Sonitpur, Tezpur furnished necessary 

copies as required under section 207 Cr.PC and committed the case to 

the Court of Session being the offence u/s 302 of the IPC exclusively 

triable by the court of Session. On committal, after going through the 

police report and hearing both sides, my learned predecessor framed 

charge u/s 302 of the IPC against the accused Kalia Chowra and 

particulars of the charge on being read over and explained to the 

accused, he pleaded not guilty and demanded to stand for trial.   

4.    To substantiate the case, prosecution examined eight 

witnesses. In statement recorded u/s 313 Cr.P.C, the accused denied all 

the allegations made against him. Defence plea is of total denial.   

5.  The point to be determined in this case is as 

follows–  

“Whether the accused Kalia Chowra on 09-01-2017, at 

about 9.30 p.m. at  Line No. 2 under Chariduar PS, had 

assaulted Lakhiram Kisan as a result of which he died on 

10-01-2017 and thereby committed the offence of 

murder intentionally causing the death of Lakhiram Kisan 

punishable U/s 302 of the Indian Penal Code ?   

6.  Learned Public Prosecutor Mr. Baruah during argument 

submitted that upon the facts and circumstances of the case and the 

evidence of witnesses clearly established that on the day of occurrence 

accused Kalia Chowra had assaulted the deceased with a wooden batten 

followed by a quarrel as a result of which he died and it is firmly 

established that it is the accused and none else who caused the death 

of the deceased.  
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7.  Mr. Sethi, the learned counsel for the accused has drawn 

my attention to inconsistent version of the prosecution witnesses with 

the medical evidence which is most fundamental defect in the 

prosecution case and that unless reasonably explained it is sufficient to 

discredit the entire case. The learned counsel also submitted that the 

statement u/s 161 Cr.P.C. cannot be used for corroborating the 

prosecution case even in confronting the witness declared hostile with 

him or her previous statement.  

8.  Before discussing the incriminating piece of evidence 

which the prosecution relied upon, I deem it appropriate to take note 

the medical evidence on record at first. It may be noted here that in this 

regard, the medical Officer, the PW 7 who performed autopsy on the 

dead body of Lakhiram Kisan on 11-01-2017 found one stitch injury over 

occipital region of head, size 3 cm x 1 cm skull bone deep with blood 

clot and opined that as he could not ascertain the cause of death, hence 

viscera was preserved for FSL examination but FSL gave negative result 

for any poison.  

9.   What is now immense importance is to note the evidence 

given by Doctor that the injury sustained by the deceased is not the 

cause of death of the deceased. Though the prosecution story is that 

the deceased died due to sustaining injury of assault by accused Kalia 

Chowra but the medical evidence negates the same. However, there is 

no reason to doubt the correctness and veracity of it’s finding that he 

sustained only one injury on the occipital region of head and the injury 

was ante mortem in nature.  

10.  Situated thus, it become clear that the cause of death of 

Lakhiram Kisan could not be proved by the prosecution.  

11.  Bearing in mind what is indicated above, we may now 

turn to the evidence of other witnesses which is described herein below: 

12.  PW 1 Suman Praja,brother of the deceased, in his 

evidence, stated that on the day of incident he along with the deceased 
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went to the grocery shop of Bimal Nag situated at line No. 13 of 

Hahchura Tea Estate and purchased betel nut from the said shop. He 

stated that the accused Kalia Chowra was to get Rs. 160/- from the 

deceased Lakhiram Kisan and when the accused asked the deceased to 

pay the money, the deceased paid Rs. 150/- but for the balance amount 

of Rs.10/-, an altercation took place between the accused and the 

deceased. Thereafter the accused ran away to his house and bringing 

one wooden batten had assaulted the deceased forcefully on the back 

side of his head, as a result, the deceased sustained injury with profuse 

bleeding and fell down. He further stated that the accused after 

assaulting the deceased entered into his house saying that let the 

person be died. The whole incident occurred infront of him and though 

he asked the accused to take the injured to the hospital but accused 

Kalia refused. Hence, he took the injured home and then to Tea garden 

hospital and in the next day morning, the injured was taken to TMCH 

but he died in the hospital at 12 noon. On the next day i.e. on 11-01-

2017, police conducted inquest (Ext.1) upon the dead body in his 

presence. He further deposed that the accused in presence of himself 

and the villagers admitted that he killed the deceased.  

  During cross he stated that on the day of incident, the 

deceased consumed liquor. He stated that on the very night the 

deceased was admitted in garden hospital and on next day morning he 

was taken to TMCH. He denied the suggestion that on the day after 

altercation in between the deceased and the accused, when the 

deceased attempted to assault the accused, the accused defended 

himself and during that time he fell down nearby drain and sustained 

injury over his head by hitting with concrete slab upon the drain in front 

side of the grocery shop of Bimal Nag. He denied the suggestion that on 

10-01-2017 the deceased was fine and on 11-01-2017 he died due to 

some other reason but not due to the injury sustained on 09-01-2017.  

13.   PW 2 Tilak Bagh, testified that on the day of incident at around 

7/8 p.m. hearing cry from the house of the deceased, he rushed there 
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and knowing that the deceased was taken to the garden hospital, he 

went to the garden hospital but in the mean time, the deceased was 

taken to TMCH for better treatment and on 10-01-2017 in the evening 

time the dead body was brought home. He heard from Suman Praja and 

Bimal that accused assaulted the deceased with a lathi. This witness had 

not seen the incident.  

14.  PW 3 Raju Sonari turned hostile. During cross by 

defence he stated that his relation with the accused is not good. He also 

had not seen any money transaction between the accused and the 

deceased.  

15.  PW 4 Smti Sabita Kisan, the wife of the deceased, 

testified that on the day at Line 13 accused Kalia Chowra had assaulted 

her husband by means of a piece of fire wood (lathi). After the incident, 

he was first taken to Hahchura Tea garden hospital and then to TMCH 

where he died. She stated that at the time of incident, she was at 

home. 

   In cross-examination she stated that she cannot say from 

where the fire wood was seized by police. According to her, her 

husband died at her residence on 11-01-2017 and on 09-01-2017 and 

10-01-2017 he was at home.  

16.         PW 5 Smti Salmi Chowra, the wife of the accused also 

turned hostile. During cross by defence she stated that at the relevant 

time she was watching TV at her sister Basanti Chowra’s house which is 

far distance from her house. She stated that there is a drain near her 

house with concrete slab upon it. She cannot say how the deceased 

sustained injury.  

17.  PW 6 Sri Bimal Nag near whose grocery shop the alleged 

incident occurred, also turned hostile. He admitted that near his grocery 

shop the incident occurred at 7.30 p.m. when he was in his shop but he 

had not seen the incident.   



Page 6 of 11 

 

Sessions case No. 289 of 2017 Page 6 

 

  During cross by defence, he stated that the incident 

occurred at a distance of 25 fts away from his shop. After about 20 

minutes, he came out from his shop and had seen Lakhiram Kisan lying 

on the ground who was in drunken state at that time. He further stated 

that where the deceased was lying, there was a drain and there were 

some concrete slab over the drain but he cannot say how the deceased 

sustained injuries.     

18.  PW 8 ASI Abdul Kadir Faruki, deposed that on being 

entrusted him to investigate the case, he visited the place of 

occurrence, recorded the statement of witnesses,  took steps for 

conducting inquest on the dead body by the Executive Magistrate, sent 

the dead body for post mortem examination, prepared the sketch map 

of the place of occurrence vide Ext. 4, seized one wooden batten vide 

seizurelist Ext. 5, collected the post mortem and FSL report, arrested 

the accused Kalia Chowra and on completion of investigation laid 

chargesheet against the accused person u/s 302 of the IPC vide Ext. 8. 

He confirmed the statement of hostile witnesses Raju Sonari (PW 3) and 

Salmi Chowra (PW 5).  

  During cross, he stated that he did not examine Munindra 

Gowala, Krishna Praja and Geeta Chowra, the neighbours of the place of 

occurrence. He  cannot say where the seized article was lying. He also 

did not find or collect any medical document of dated 09-01-2017 and 

10-01-2017 from Hahchura Tea garden hospital or from TMCH. He 

admitted that he did not seize the lathi from the house of the accused. 

He confirmed that the informant (PW 1) did not state before him that he 

was with the deceased at the time of incident and that the incident 

occurred infront of him.    

19.  In this case, Suman Praja, the brother of the deceased, 

who claimed to be an eye witness during evidence claimed that on the 

day he along with the deceased went to the grocery shop of Bimal Nag 

where regarding a due  amount of Rs. 160/- payable to the accused by 

the deceased, an altercation took place between them for the balance 
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amount of Rs. 10/- after paying Rs. 150/- out of Rs. 160/- on the very 

day and then the accused bringing a piece of firewood from his house 

had beaten the deceased forcefully on the back side of the head. The 

alleged incident occurred near the shop of Bimal Nag (PW 6) who 

turned hostile. Though Bimal Nag turned hostile but he also stated that 

the incident occurred near his shop when he was inside the shop, of 

course he had not seen the incident. So, he did not claim that no 

incident occurred near his shop. PW 2 Tilak Bagh and PW 4 Smti Sabita 

Kisan, wife of the deceased, also heard that accused Kalia Chowra had 

beaten the deceased by means of a piece of firewood. In this case 

police seized a piece of firewood but there is no evidence as to from 

where it was seized. The Investigating officer in cross-examination 

admitted that he cannot say from where the article was seized. Taking 

the evidence of PW 1 Suman Praja, the learned counsel of defence 

pointed me that though PW 1 claimed that he was present when the 

incident occurred but this statement was not made before the I.O. (PW 

8) and non disclosure of this material statement before the police at the 

earliest opportunity during investigation creates a doubt about his 

presence at the place of occurrence. But on careful perusal of the 

statement of PW 1 u/s 161 Cr.P.C. it reveals that he stated that at that 

time he was sitting in front of Bimal Nag’s shop and had seen the 

accused giving blow on the deceased’s head with a wooden batten. 

Hence I found no force in his argument.  

20.  Now, coming to the evidence of PW 2, it reveals that 

according to him he heard from PW 1 and PW 6 that the accused had 

assaulted the deceased with a lathi. However, PW 6 Bimal Nag turned 

hostile. PW 4 also stated that the accused assaulted her husband. PW 2 

and PW 4 are not the eye witnesses but from their cross-examination, 

nothing could be elicited by the defence to show that their evidence, as 

depicted above, is untrue. Moreover, the evidence of PW 1 that before 

villagers the accused admitted that he committed the offence is not 

challenged during cross-examination. 
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21.    Furthermore, though during cross, defence took the plea 

that at the time of incident the deceased was in drunken condition and 

in the midst of altercation between them near the shop of Bimal Nag 

when the deceased attempted to assault the accused, in going to 

defend himself (accused), the deceased fell down upon the concrete 

slab of the drain situated there and sustained injury but in statement 

u/s 313 Cr.P.C. the accused did not take this plea and remained silent 

as to how the deceased sustained injury.  

22. Mr. Sethi, the learned defence counsel also urged that as 

per evidence of the wife of the deceased on 09-01-2017 and             

10-01-2017 her husband was at home and he died at his residence on 

11-01-2017. The alleged incident occurred on 09-01-2017. Though PW 

1 claimed that on the very day the injured was taken to the Tea garden 

hospital and in the next day morning he was taken to TMCH but as per 

evidence of the Investigating Officer he could not collect any document 

regarding taking treatment in the Tea Garden Hospital as well as in the 

TMCH. Taking evidence of the wife of the deceased and the 

Investigating officer though a question arose as to whether the injured 

was admitted in hospital, but possibility of taking the injured back home 

after giving stitch cannot be ruled out. From the evidence of the PWs as 

discussed above, the facts remain that the injured sustained injury over 

head due to assault by the accused which indicates that the accused 

inflicted one single blow, however it is not the cause of death as per 

medical evidence.    

23.  What follows from the above discussion is that though 

one injury had been found in the head of the deceased which is 

antemortem in nature, but the cause of the death has not been 

ascertained by the doctor and as such he could not have been held 

guilty for the offence of murder, hence, the charge u/s 302 IPC failed. 

However, sustaining one injury by the deceased which is not the cause 

of death is not disputed. Medical evidence also remains silent about 

nature of the injury whether single or grievous or weapon used. But the 
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evidence on record established that the deceased was assaulted by the 

accused with a wooden batten (lathi) and thereby voluntarily caused 

hurt to the deceased and it makes out a case u/s 323 of IPC.   

24.  Considering the facts as discussed above, in the absence 

of any evidence, discernible from the evidence on record, showing that 

anyone other than the accused caused the injury that found on the 

body of the deceased, I am of the considered view that the accused is 

guilty of voluntarily causing hurt punishable u/s 323 of the IPC. 

Accordingly, I convict the accused Kalia Chowra u/s 323 of the IPC and 

acquitted him from the charge u/s 302 of the IPC.  

25.   Accused Kalia Chowra is heard on the quantum of 

sentence and recorded his statement u/s 235(2) of Cr.P.C. 

Accused/convict submitted that he has his wife and children and prayed 

for leniency.  

26.  I proceed to pass sentence against the accused 

person/convict for offence u/s 323 of the IPC.   

27.      Considering all aspects of the case, I sentence the 

accused Kalia Chowra to undergo imprisonment for ten months for the 

offence punishable u/s 323 of the IPC.   

28.     The accused is in Hajot since 11-01-2017 till 04-01-2018. 

The period of detention already undergone by the convict shall be set 

off as embodied in section 428, Cr.P.C.  

29.           In the case, the deceased has his wife Sabita Kisan. 

Case is recommended to District Legal Services Authority, Sonitpur, 

Tezpur for compensation to the wife of the deceased u/s 357 A of 

Cr.P.C.  

30.   Let a free copy of the Judgment be furnished to the 

convict.   
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 31.      Also send a copy of the Judgment to the District 

Magistrate, Sonitpur,  Tezpur as per provision of section 365 Cr.P.C.  

and a copy to the District Legal Services Authority, Sonitpur, Tezpur. 

 

32.     Given under my Hand and Seal of this Court on this the 

10th day of July, 2019.  

 

 

 

               ( I. Barman ) 
 SESSIONS JUDGE 

          SONITPUR : TEZPUR 
   Dictated and corrected by me 

 

 

 

 

             (I. Barman) 
SESSIONS JUDGE, 

   SONITPUR :: TEZPUR. 
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APPENDIX 

 
Prosecution Witness 

 
1.  Prosecution Witness 

No.1 
:- Suman Praja, 

 

2.  Prosecution Witness 
No.2 

:- Sri Tilak Bagh 
 

3.  Prosecution Witness 
No.3 

:- Sri Raju Sonari 
 

4.  Prosecution Witness 
No.4 

:- Smti Sabita Kisan 
 

5.  Prosecution Witness 
No.5 

:- Smti Salmi Chowra,  
 

6.  Prosecution Witness 
No.6 

:- Sri Bimal Nag 
 

7.  Prosecution Witness 
No.7 

:- Dr. Tilak Bhattacharyya, M.O 
 

8.  Prosecution Witness 
No.8 

:- ASI Abdul Kadir Faruki, I.O. 

        

    

 
EXHIBITS 

 
1.  Exhibit No.1 :- Inquest report 

2.  Exhibit No.2 :- Post mortem report 

3.  Exhibit No.3 :- FIR 

4.  Exhibit No.4 :- Sketch map 

5.  Exhibit No. 5 :- Seizurelist 
 

6.  Exhibit No. 6 :- Forwarding letter 
 

7.  Exhibit No. 7 :- Authorising letter 
 

8.  Exhibit No. 8 :- Charge sheet 
 

9.  Exhibit No. 9 :- Statement of witness Raju Sonari 
 

10.  Exhibit No. 10 :- Statement of witness Salmi Chowra.  
 

 

     (I.Barman) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 


