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IN THE COURT OF THE SESSIONS JUDGE SONITPUR::

TEZPUR

SESSION CASE NO. 263 of 2017

Under sections 417/493/376 of I.P.C.

(Arising out of G. R Case No.4015/2016)

State of Assam

–Vs– 

Sri Gajen Nath ...... Accused person
  

     Present :  Smti. I. Barman, AJS
                      Sessions Judge,                         
                      Sonitpur, Tezpur.   

For the State :           Mr. M.C. Baruah, Public Prosecutor  

For the accused :           Mr. I. Ansari, Advocate, Tezpur

Date of Argument :             28-08-2019

Date of Judgment :             11-09-2019

J U D G M E N T

1. The facts wrapped in brevity are that accused Gajen Nath on the

pretext of marrying the informant/victim did have sexual relation with her

on several occasions but lateron he did not marry her.

2.  Upon  receipt  of  the  FIR  from  the  informant,  O/C  Missamari  PS

registered the Missamari P.S. Case No. 140/2016 u/s 420/406/376/506 of the

IPC  and  entrusted  ASI  Golok  Ch.  Das  to  investigate  the  case.  During

investigation,  the  Investigating  Officer  visited  the  place  of  occurrence,

recorded the statement of the witnesses, sent the victim girl for medical

examination,  got  recorded  her  statement  u/s  164  Cr.P.C.,  arrested  the

accused  and  on  completion  of  investigation  having  found  materials

submitted charge-sheet against the accused Gajen Nath u/s 420/376/506 of

the IPC.  
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3. On  appearance  of  the  accused  person,  the  learned  Sub-Divisional

Judicial Magistrate, (Sadar) Tezpur after furnishing the copies as required u/s

207 of Cr.P.C., committed the case to the Court of Session, the offence u/s

376 of the IPC being exclusively triable by the Court of Session. Accordingly,

on appearance of the accused, before this Court, my learned predecessor-in-

Court, after hearing both parties, framed charges u/s 417/493/376 of the IPC

against the accused Gajen Nath and particulars of the charge on being read

over  and  explained  to  the  accused  person,  he  pleaded  not  guilty  and

demanded to stand for trial.  

4.  To  substantiate  the  case  prosecution  examined  as  many  as  eight

numbers  of  witnesses.  In  statement  recorded u/s  313 Cr.P.C,  the  accused

denied  all  the  allegations  levelled  against  him  and  pleading  innocence

submitted that he married the victim at mandir and stayed as husband and

wife for about 11/2 years, but thereafter her family members had taken her

back  to  her  parental  house and filed the false  case.  Accused declined to

adduce any evidence.

5. I have heard the argument of the learned counsel of both sides and

also have gone through the evidence on record.  

6. The points to be determined in this case is as follows– 

(1)  Whether accused Gajen Nath on or about 1 ½ years prior to

02-12-2016 at village Nabil Pathar under Missamari PS cheated

the victim by dishonestly inducing to have sexual intercourse

with him promising to marry her but lateron did not marry her

and thereby committed an offence punishable U/s 417 of the

Indian Penal Code ? 

(2)  Whether  the  accused  during  the  said  period,  deceitfully,

caused the victim, who was not lawfully married to the accused,

to believe that she was lawfully married to him and to cohabit

with  him  in  that  belief  and  thereby  committed  an  offence

punishable U/s 493 of the Indian Penal Code ? 

(3) Whether the accused during the said period committed rape

on the victim on several occassions and thereby committed an

offence punishable U/s 376 of the Indian Penal Code ?
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7. The Ld. Public Prosecutor Mr. Baruah during argument submitted that

the evidence of the victim girl sufficiently shows that the accused taking the

victim girl did have physical realtion with her and inspite of asking him he did

not marry her, thus made out a case of rape and cheating.

8.     On refuting such proposition, Mr. Ansari the Ld Counsel appearing for

the  accused  strenuously  argued  that  there  was  love  affairs  between  the

accused  and  the  victim  and  she  voluntarily  went  with  the  accused,  got

married with him and led conjugal life for about one and half year and as

such the allegation of rape and cheating is an afterthought and the story of

the  prosecution  and  evidence  adduced  by  it  must  be  dissuaded  and  the

accused is entitled to be acquitted.

9.        In order to appreciate the argument advanced on behalf of both the

sides, it is considered next to outline a sketch of the evidence on record. 

10.  PW-1 Mohan Ch. Nath deposed that accused married the victim by

putting vermillion on her forehead and thereafter though the father of the

victim asked the accused to marry his daughter, but he did not respond. He

further  stated  that  whenever  the  guardian  of  the  victim  girl  asked  the

accused to marry the girl, he always avoided on ground of poor economic

condition and demanded money from the father of the victim to marry the

girl. 

During cross,  he stated that he heard about the incident from the

mother of the accused, but he did not know if the accused married the victim

earlier.  According  to  him,  for  last  1  ½ years,  the  victim stayed  with  the

accused in his house.   

11. PW 2 Akshay Nath in the same tune stated that at the request of

victim’s father, they went to the house of accused asking to marry the victim

socially. Then though the accused took two months time to marry the girl on

the ground of financial constraint but even expiry of that period, he did not

marry her. After that also when the victim was residing in the house of the

accused the villagers again requested the accused to marry the girl,  even
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assured to help him but he did not marry.  Hence,  she returning from the

house of the accused, used to reside in her parental house and reported that

accused did not provide her proper meal and confined her in room.

During  cross,  he  stated  that  when  he  visited  the  house  of  the

accused, they did not notice vermillion on her forehead, he only had seen a

‘bindi’  on  her  forehead but  at  that  time she  was  residing  there.  He  also

admitted that the victim lead a conjugal life with the accused for about 1 ½

years. He stated that in their society there are many instances where a girl

was taken first and after residing together as husband and wife for a long

time, performed marriage at later stage. He further stated that he has no

knowledge if  in another case filed by the victim against the accused,  she

mentioned that she got married with the accused 1 ½ years ago. 

12.  PW 3, father of the victim, testified that his daughter eloped with the

accused  and resided  there  for  about  1  ½ years.  Thereafter,  the  accused

tortured  her  by  various  means  for  which  she  returned  to  his  house  and

reported the incidents. Then, on his request, villagers went to the house of

the  accused  to  convince  him  to  marry  the  victim,  on  which  though  the

accused took three months time, but even after expiry of that period, he did

not marry her.  Hence, for the second time they went to the house of the

accused to convince him to marry the victim to which the accused agreed to

marry  the  girl  if  Rs.10  Lakhs  is  paid  to  him.Thereafter,  the  accused  by

assaulting, drove the victim out from his house.    

During cross, he admitted the love affairs of his daughter with the

accused out of which she went to his society. He further stated that during

the period 1 ½ years, when the victim resided with the accused, they had no

visiting  terms  in  between  them.  He  further  stated  that  the  victim  filed

another  case  against  the accused wherein  the victim stated that  she got

married with the accused about one and half years back. 

13.  PW 4 Pabitra Hazarika deposed that there was a talk of marriage

between the victim and the accused but before marriage accused Gajen Nath

eloped his victim niece and since then they are residing together for 1 ½

years in the house of the accused. He further deposed that after six months

of  marriage,  accused  Gajen  Nath  tortured  his  niece  demanding  dowry  of
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Rs.10 Lakhs and also did not provide her food and ultimately the victim left

her matrimonial house and filed this present case. 

During  cross,  he  stated  that  victim’s  mother  told  him  about  the

demand of dowry and torture meted to the victim girl. The victim’s mother

also told him that accused did not provide food to the victim. 

14.     PW-5  Depali  Biswakarma  turned  hostile.  She  only  stated  that  the

victim was living with the accused by putting vermillion and except that she

knew nothing. 

During  cross  by  defence,  she  stated  that  whenever  she  met  the

victim she never complaint anything about her husband or in-laws.  She also

had not seen any quarrel in the matrimonial home of the victim where she

resided as a married woman. She did not know for what reasons she left her

matrimonial house.

15. PW 6, Dr. Amarjit Kaur the Medical Officer, deposed that on 03-12-

2016  at  about  2.10  PM,  she  examined  the  victim  who  gave  history  of

elopement with a boy one and half years back and living with the boy as

husband and wife. She also gave history of last sexual exposure one months

back. On examining the girl, found her hymen absent and opined as follows :

(1)there was no signs and symptoms of recent sexual

intercourse. 

(2)At  the  time  of  examination  the  victim  was  not

pregnant. 

(3)No marks of violence seen on her body as well as in

her private parts. 

(4)The  age  of  the  victim girl  appears  to  be  over  18

years.

She proved the medical report as Ext.1 .

 In cross she stated that she has recorded the history as per

the version of the victim whom she examined. 
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16. PW-7 is the victim herself. The very genesis of the prosecution case

has  been  shattered  by  the  evidence  of  none  other  than  the  prosecutrix

herself. According to her, accused Gajen Nath abducting her forcefully, had

taken to his house. After she resided in his house for six months, she asked

the accused to marry her, but he did not marry. She further stated that during

the said six months, though she resided with the mother of the accused but

whenever his mother remained absent at home, accused Gajen Nath raped

her forcefully. However, she resisted the accused in having sexual intercourse

for not being his married wife but he used to say that he would marry her and

committed  her  rape.  Thus,  she  spent  about  1  ½  years  in  his  house.

Thereafter,  her  family  members  sent  some  villagers  to  the  house  of  the

accused  for  solemnizing  her  marriage,  but  to  marry  her  the  accused

demanded Rs.10 Lakhs or to construct a house for him, otherwise asked to

give her marriage with someone. She further stated that whenever she asked

the accused to marry her, the accused and his mother picked up quarrel and

also threatened to kill her by administering poison. Lastly, one day, for not

marrying her, when quarrel took place between herself and the accused, she

was not allowed to enter into his house and then she coming to Missamari

Police Station lodged the ejahar, Ext.2. She stated that at the time of incident

she was 21 years old. 

During cross, she admitted that she filed another case against the

accused  before  the  learned  CJM,  Sonitpur,  Tezpur  being  C.R.  Case

No.1103/16. Defence proved the said case record as Ext.A and the compliant

filed by the victim as Ext.B. The victim during cross admitted that in the said

complaint  she mentioned that  she got  married  with  the  accused and led

conjugal  life  as husband and wife  for  about  1  ½ years.  During cross  she

admitted  that  before  police  she  did  not  state  that   the  accused  and  his

mother threatened her to kill by administering poison. She further stated that

she filed the complaint case on 17-12-2016 after filing of this present case.  

17. The evidence of PW 8, Golok Chandra Das the Investigating Officer is

formal in nature. He deposed that on entrustment to investigate, he visited

the place of occurrence, drew the Sketch Map of the PO vide Ext.3, recorded

the statement  of  the witnesses,  sent  the  victim for  medical  examination,

arrested the accused and on completion of investigation, submitted charge-

sheet against the accused Gajen Nath u/s 420/376/506 IPC vide Ext.4. The
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Investigating  Officer  proved  the  statement  of  the  hostile  witness  Depali

Biswakarma made before him u/s 161 CrPC. 

During cross, he stated that the FIR was received on 02-12-2016 and

the date of occurrence is 1 ½ years back but delay is not explained in the FIR.

The Investigating Officer also confirmed during cross-examination that the

victim did not state before him that the accused abducted her forcefully and

that  he committed her rape in absence of his mother. She also did not state

before the Investigating Officer that in spite of being resisted for not being a

married  wife,  accused  promising  to  marry,  raped  her.  The  Investigating

Officer also confirmed that the victim did not state before him about demand

of the accused for Rs.10 Lakhs or to construct a house.

18.   Now,  let  us  see  how far  such  evidence  makes  out  the  allegations

levelled  against  the  accused  persons.  A  perusal  of  the  evidence  of  the

prosecution witnesses reveals that it is not in dispute that the prosecutrix is a

major girl and she resided in the house of the accused for about one and half

year. The prosecutirx in desposition alleged that the accused abducting her

forcefully, had taken her to his house where she resided for about one and

half year. But during this long period she complained none that she was taken

away by the accused forcefully, rather she resided there freely without any

hesitation. Though the prosecutrix alleged that during the period of first six

months  whenever  the  accused's  mother  remained  absent  at  home,  the

accused  raped her  promising  to  marry  her  but  significantly  thereafter  for

another  one  year  she  stayed  there  silently.  There  was  no  protest  and/or

raising an alarm on the part of the prosecutrix who alleged abduction and

rape on her. There was sufficient opportunity to come out from the house of

the accused and she also could have taken help of the neighbours, but she

did not do so. Her evidence indicates that without any hesitation she resided

in the house of the accused freely. Other witnesses also categorrically stated

that the victim resided with the accused from one and half year as husband

and wife. Though the witnesses stated that the accused kept the victim in his

co-habitation without solemnzing marriage but the accused stated u/s 313

Cr.PC stated that he married her in temple. Regarding marriage between the

parties, defence during cross of the prosecutrix herself proved the complain

petition(Ext.B) of CR case no. 1103/16 (Ext.A) filed by PW7 the prosecutrix

against the present accused Gajen Nath, his mother Dhaneswari Devi and
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one Bhadra Devi, wherein the prosecutrix admitting her marriage with the

accused  Gajen  Nath  alleged  cruelty  subjected  to  her  by  the  accused

demanding  money  or  to  construct  a  house   which  is  admitted  by  the

prosecutrix herself. In the said case, after recording statement of the victim

u/s 200 Cr.PC ,cognizance  was taken u/s 498 (A)/506//34 of IPC. In statement

u/s 200 Cr.PC the victim stated that she got married with the accused in a

temple.  Therefore  she  corroborrated  the  version  of  the  accused  made  in

examination u/s 313 Cr.PC. PW3 the victim's father also corroborated that the

prosecutrix in the complain petition of CR Case No. 1103/16 mentioned about

her marriage with the accused Gajen Nath. The said complaint was instituted

on  17.12.16  i.e.,  after  fourteen  days  of  filing  of  the  present  F.I.R.  The

complain petition of CR Case No. 1103/16 reveals that the victim being the

wife of the accused Gajen Nath, alleged torture by her husband and in-laws

demanding dowry which clearly indicates that she claimed herself as married

wife of the accused. The evidence of the victim's father (PW3) also shows

that  due  to  torture  she  returned to  her  parental  house  and reported  the

incidents ie., about cruelty. PW 4 the victim's uncle also stated that after six

months of marriage accused Gajen Nath tortured the victim demanding Rs.

10 lakhs and by not providing her food. PW2 the co-villager stating about a

custom of their society stated that in their society there are many instances

where a girl was taken first and after residing for a long period as husband

and wife, marriage was prformed at belated stage. So even if it is accepted

that  no  social  marriage  was  solemnized,  taking  the  custom  of  the  said

society, possibility of solemnizing the marriage at later stage can not be ruled

out. On the other hand according to the victim herself due to torture meted

upon her, she had to leave her matrimonial home. The conduct of the victim

in long tenure of 11/
2 years in freely mixing up with the accused put a dent in

prosecution  case.  Moreover  in  absence  of  evidence   of  any  deception  or

misrepresentation or promise or allurement at  the time of committing the

sexual intercourse or under fear of injury, as in the present case, it also can

not be stated that the consent was given under misconception of fact or fear.

From the sequence of the conduct of the prosecutrix it would emerge that she

consented voluntarily. 
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19. It is true that the conviction of an accused on the basis of the testimony

of  the  prosecutrix  alone  is  permissible,  but  that  is  in  a  case  where  the

evidence of the prosecutrix inspire confidence and appears to be natural and

truthful. In the case at hand, the circumstances shows that the victim freely,

voulntarily and consciously consented to having sexual intercourse with the

accused and her consent was not in consequence of any misconception of

fact. The prosecutrix willingly consented to having sexual intercourse with the

accused with whom she was in love, not because he promised to marry her,

but because she also desired it. In the factual scenario of the case so far the

evidence on record discussed above, particularly the conduct of the victim in

going with the accused, residing in his house as husband and wife for 1  1/
2

years, then performing marriage at temple and filing complaint as wife of the

accused  alleging  cruelty  clearly  shows that  it  is  not  a  case  that  physical

relation  was  conducted  against  her  will  or  consent  which  is  the  crucial

ingredient of the offence. On one hand she alleged that the accused did not

marry her and on the other hand she came up with allegation of cruelty as

wife of the accused. A victim woman can not twisted her version to suit  her

purpose at her own sweet will.

      In view of the above discussion, in my considered view, no charge of rape

punishable u/s 376 IPC has been established.

20. For the offence u/s 417 IPC the prime consideration for framing of charge

uner section 417 IPC, in regard to  sexual intercourse on promise of marriage

would be based on two elements : (i) Whether the accused has committed

deception  or  intentionally  induced  the  prosecutrix  to  do  or  omit  to  do

anything  which  she  would  not  have  done  or  omitted  if  she  were  not  so

deceived and (ii)  Whether such act  was caused damage and harm to the

prosecutrix in body, mind and reputation. In the case in hand, since there is

no cogent evidence regarding making promise at the time of commission of

sexual  intercourse  and particularly  when admittedly  the prosecutrix  in  CR

case  No  1103/16  admitted  her  marriage  with  the  accused,  no  case  of

cheating punishable u/s 417 IPC is made out.

21. Regarding  offence under section 493 IPC, this is not a case where the

victim was made to believe that she was lawful  wife of the accused.  The

prosecutrix nowhere stated that the accused decietfully cohabited with him
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inducing  her  to  believe  wife  as  lawful  marriage,  instead  she  in  complain

petition if CR Case No. 1103/16 admitted her marriage with the accused . As

such the charge u/s 493 IPC also fails.

22.  The prosecution story constitutes a couple of events comprising alleged

rape, cheating and co-habitation caused deceitfully inducing a belief of lawful

marriage. The material facts as discussed above, show that the prosecution

failed to establish the charge u/s 376/417/493 IPC against the accused Gajen

Nath.

23. Accordingly, accused Gajen Nath is acquitted on benefit of doubt and

he is set at liberty forthwith. His bail bond shall remain in force till next six

months.

24. Judgement is  pronounced and delivered in  open court  under the

Seal and signature of this Court on the 11th day of September, 2019. 

( I. Barman )
SESSIONS JUDGE

SONITPUR : TEZPUR
  

Dictated and corrected by me

  

  (I. Barman)
SESSIONS JUDGE,
SONITPUR :: TEZPUR.

Sessions Case No .  263 of 2017 Page 10



Page 11 of 11

APPENDIX
Prosecution Witness

Prosecution Witness No.1 : Sri Mohan Chandra Nath

1. Prosecution Witness No.2 : Sri Akshay Nath

2. Prosecution Witness No.3 : Father of the victim

3. Prosecution Witness No.4 : Uncle of the victim

4. Prosecution Witness No.5 : Smt. Depali Biswakarma

5. Prosecution Witness No.6 : Dr. Amarjit Kaur, MO

6. Prosecution Witness No.7 : victim

7. Prosecution Witness No.8 : Sri Golok Ch. Das, I.O. 

PROSECUTION EXHIBITS

1. Exhibit No.1 : Medical report 

2. Exhibit No.2 : FIR

3. Exhibit No.3 : Sketch map

4. Exhibit No.4 : Charge-sheet.

DEFENCE EXHIBITS

5. Exhibit No.A : Case record 

6. Exhibit No.B : Complaint petition

( I. Barman )
SESSIONS JUDGE

SONITPUR : TEZPUR
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