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FORM A 

 

 

 

 

 
IN THE COURT OF SESSIONS JUDGE, SONITPUR, 

TEZPUR 
 

Present: Sri Chatra Bhukhan Gogoi, AJS, Sessions 

Judge. 

 
 

[Date of the Judgment] 

09-05-2022 

 
 

[Sessions Case No 210 /2018] 
 

(Details of FIR/ Crime and Police Station) 

 
 
 

Complainant : 

STATE OF ASSAM 

OR 

Sri Jiban Borah 

 

 
REPRESENTED BY 

 

 
Learned Public Prosecutor Mr. Munin Chandra 
Baruah. 

 
 

 
ACCUSED PERSONS 

1. Dhrubajyoti Borah, 

S/O- Lt. Mintu Borah, 

Vill- Daparbatia, Saudar Chuburi 

P.S. Tezpur, 

Dist- Sonitpur.  

 
REPRESENTED BY 

 

1) Sri P. S. Sethi, Advocate. 
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FORM B 
 

Date of Offence Intervening night of 25-06-2018 

Date of FIR. 25-06-2018 

Date of Charge-sheet 11-09-2018 

Date of Framing of Charges 12-11-2018 

Date of commencement of evidence 07-03-2019 

Date on which judgment is reserved 05-05-2022  

Date of the Judgment 09-05-2022 

Date of the Sentencing Order, if any 09-05-2022 

 

Accused Details 
 

 
 

 
Rank of 

the 

Accused 

 
 

 

 
Name of 

Accused 

 
 

 

 
Date of 

Arrest 

 
 

 
Date 

of 

Releas

e on 

Bail 

 
 

 
Offences 

charged 

with 

 
 

Whethe

r 

Acquitte

d or 

convicte

d 

 
 

 

 
Sentence 

Imposed 

 
Period  of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

428, Cr.P.C. 

 

Private Job 

 

Dhrubajyoti 
Borah  

 

25-06-
2018 

 

 

Still in 
judicial 

custody. 
 

 

Section 
302/201 

IPC. 

 

 
Convicted 

 

 
R.I. for Life & fine of 

₹10,000/- i/d S.I. for 3 
months u/s 302 IPC 

and R.I. for 3 years & 
fine of ₹500/- i/d S.I. 
for 2 months u/s 201 

IPC. 

 

3 years 10 
months 14 

days till today 
i.e. 09-05-

2022. 
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Form C 

A.  Prosecution 

 
RANK 

 
NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL WITNESS, 
PANCH WITNESS, OTHER WITNESS) 

PW1 Sri Jiban Borah Other Witness (Informant). 

PW2 Smti Ripamoni Borah Other Witness. 

PW3 Sri Ghana Kanta 
Patangia 

Other Witness. 

PW4 Sri Chittaranjan Borah Other Witness. 

PW5 Sri Utpal Borah Other Witness. 

PW6 Sri Dhruba Jyoti Bania Other Witness. 

PW7 Dr. Nabajit Barman Medical Witness. 

PW8 Upen Bordoloi Police Witness. 

PW9 Miss Gitanjali Mech Official Witness. 

PW10 Sri Akashdeep Kakati Official Witness. 

B. Defence Witnesses, if any : 
 

 
 

C. Court Witnesses, if any : 

 

 
RANK 

 
NAME 

NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL 
WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

Nil Nil Nil 

 
 

RANK 

 

NAME 

NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL 
WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

DW1 Dr. Bipul Sharma Medical Witness. 
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LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. No Exhibit Number Description 

1 Ext -1/ PW1 FIR. 

2 Ext- 2/ PW1 Seizure List. 

3 Ext- 3/ PW1 Inquest Report. 

4 Ext- 4/ PW3 Statement of Ghana Kanta Patangia u/s 
164 Cr.P.C. 

5 Ext- 5/ PW7 Post Mortem report of severed head. 

6 Ext- 6/ PW7 Post Mortem report of severed body. 

7 Ext- 7/ PW8 GDE No. 472 dated 25-06-2018. 

8 Ext- 8/ PW8 Sketch Map. 

9 Ext- 9/ PW8 Charge-sheet. 

B. Defence: 
Sr. No Exhibit Number Description 

1 Ext. B(1) to B(60) Medical Treatment documents of 
patient Dhrubajyoti Borah. 

C. Court Exhibits 

D. Material Objects: 
 

Sr. No Material Object Number Description 

1 Mat. Ext. 1 
Khukri 

 

 

 

 

 

Sr. No Exhibit Number Description 

Nil Nil Nil 
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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 210 of 2018 

Under Sections 302/201 of I.P.C 

(Arising out of G. R Case No. 2522 of 2018) 

     
State of Assam 

 
     –Vs–  
 

Dhrubajyoti Borah 

   ... Accused Person. 

 

Present:        Sri Chatra Bhukhan Gogoi,  

Sessions Judge,  

      Sonitpur :Sonitpur. 

 
For the State   :     Mr. Munin Chandra Baruah, Public 

      Prosecutor                 

 

For the accused persons :     Sri P. S. Sethi, Advocate. 

  

Date of Argument  :     19-02-2022 & 05-05-2022. 

 

Date of Judgment   :     09-05-2022. 

 

JUDGMENT 

1. The brief fact of the prosecution case is that on 25-06-2018 one 

Jiban Borah lodged an FIR at Lalmati Out Post alleging inter alia that 

one Dhruvajyoti Borah of Saudar Chuburi, Daparbatia killed his mother 

by severing her neck with a sharp cutting weapon and thrown the torso 

in the well and head was thrown in a pit. It is learnt that accused 

quarrel with her and subjected torture on his mother at night. Hence, 

the case for taking action in accordance with law. 
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2. Following the information, Lalmati Out Post made a GDE No. 484 

dated 25-06-2018 at 4 PM and forwarded the case to the O/C Tezpur PS 

and accordingly, O/C Tezpur Police station registered the same being 

Tezpur PS case No. 1326/2018 u/s 302/201 IPC and endorsed SI Upen 

Bordoloi for investigation of the case. 

3.  Accordingly, the Investigating Officer visited the place of 

occurrence, recorded the statement of witnesses u/s 161 Cr.P.C., seized 

one khukuri with wooden handle total length 14 inches including handle 

length about 4 inches vide seizure Memo Ext. 2 (M.R. No. 262/2018), 

drew the sketch map, (Ext. 8), did inquest on the dead body by Circle 

Officer Akashdeep Kakati vide Ext. 3, sent the dead body with severed 

head for post mortem examination and collected the post mortem 

reports of both severed head and body vide Ext. 5 & Ext. 6 and on 

conclusion of investigation, having found prima-facie case, finally laid 

the charge-sheet (Ext. 9) against accused Dhrubajyoti Borah u/s 

302/201 IPC.  

4. During the course of trial, when accused appeared in Court, the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur, vide order dated 25-

09-2018 committed the case record against accused Dhrubajyoti Borah 

to the Court of Sessions for trial after due compliance of Section 207 

Cr.P.C. 

5. Receiving the case record on committal, my learned predecessor 

registered a case being Sessions Case No. 210 of 2018 and thereafter, 

having heard the learned lawyers appearing for both sides and on 

perusal the materials available on record, having found prima-facie case, 

charges were framed against accused Dhrubajyoti Borah u/s 302/201 

IPC. The particulars of the offences on being read over and explained 

accused pleaded not guilty and claimed trial. In the meanwhile, 

prosecution was directed to summon the witnesses.    
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6. In the course of trial, the prosecution examined as many as 10 

witnesses in order to substantiate the case against the accused person. 

7. Concluding prosecution evidence, accused was examined u/s 313 

Cr.P.C. in which accused person denied the prosecution evidence as 

false and misleading. On being asked, accused adduced defence 

evidence of Dr. Bipul Sharma as DW1.  

8. POINTS FOR DETERMINATION : 

i) “Whether on 24-06-2016 at night accused 

Dhrubajyoti Borah committed murder of his 

mother Guna Prabha Borah by means of a sharp 

weapon and thereby committed offence 

punishable u/s 302 IPC as alleged ?” 

ii) “Whether on same date and time accused 

Dhrubajyoti Borah with the intention of screening 

him from legal punishment cause disappearance of 

the severed dead body and head of his mother 

Guna Prabha Borah and thereby committed 

offence punishable u/s 201 IPC as alleged ?” 

DISCUSSION, DECISION AND REASONS THEREOF:   

 

9. I have heard the arduous argument of the learned lawyers 

appearing for both sides. 

10. Learned PP Sri Munin Chandra Baruah by drawing the attention 

of this court to the prosecution evidence available on record, 

particularly, the evidence of informant PW3 Ghana Kanta Patangia, 

Medical evidence PW7 Dr. Nabajit Barman & PW8 I.O. Upen Bordoloi 

vociferously contended that prosecution has been able to establish the 

case of murder caused by accused with credible and trustworthy 

evidence and there is no reason to discredit or distrust the positive 
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evidence adduced by prosecution for sustaining conviction of accused 

Dhrubajyoti Borah u/s 302/201 IPC as the accused after committing the 

ghastly & barbaric crime of murder of his mother, in order to screen him 

from legal punishment thrown the severed dead body in the well & 

severed head in a pit. Accused committed a very heinous crime which 

does not deserve any compassion or leniency & need to be dealt with 

sternly to send a strong message to the society that criminals of this 

kind will not escape unpunished. 

11. However, the learned counsel Sri P.S. Sethi appearing for the 

accused strongly countered the submission of the learned PP contending 

that, in the present case, prosecution has miserably failed to establish 

the case against accused Dhrubajyoti Borah u/s 302/201 IPC as there is 

absolutely no eye witness to the alleged incident of murder and causing 

disappearance of evidence by hiding the severed body & head in well & 

pit to escape legal punishment by accused person. 

12. Moreover, the prosecution case is entirely based on 

circumstantial evidence and the prosecution has failed to establish the 

chain of circumstances without any break to hold that it is none other 

than the accused who committed the murder. Therefore, the 

prosecution has miserably failed to establish the case against accused 

even by circumstantial evidence. 

13. The entire prosecution evidences are based on suspicion and 

none of the prosecution witnesses have been able to adduce any 

positive evidence linking the involvement of accused in the murder of 

Guna Prabha Borah, even though, prosecution examined as many as 10 

witnesses including the informant, medical officer & Investigating 

Officer. In the absence of any direct evidence of involvement of accused 

Dhrubajyoti Borah, the evidence of PW7 Dr. Nabajit Barman bears little 

or no significance because the offender has not been identified and 

proved by the prosecution. 
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14. Moreover, it is also assiduously contended by learned counsel Sri 

P.S. Sethi that the prosecution did not examine material witnesses 

namely, Jhulan, Gaon Burah of the village who first informed police 

about the incident over phone and neighboring independent witnesses 

namely, Kushal Sekhar & Monoj Ujha. Had the prosecution examined 

these witnesses, the actual facts leading to the incident would have 

come to light. The real culprit in the case remains under the dark. So, 

non-examination of material witnesses of the case is fatal to the 

prosecution. As such, no adverse inference can be drawn against the 

accused. 

15. In his evidence, I.O. has stated that he had seized the khukuri 

on 25-06-2018 at 9.15 AM but seizure list (Ext. 2) disclose the date of 

seizure was shown on 26-06-2018. Therefore, admittedly, the alleged 

weapon of assault was seized only after two days of the incident which 

suggests that the same was willfully planted by I.O. to make a case 

against accused. 

16. Moreover, the weapon of assault the material Ext. 1 Khukuri was 

not sent by I.O. to the Forensic Science Laboratory to ascertain whether 

the same was used by accused to assault the victim or whether there 

was any human blood stain of the victim on the said weapon and 

whether there was any fingerprint of accused. Therefore, it cast a 

serious doubt about the use of the said khukuri in the commission of the 

crime by accused Dhurbajyoti Borah. So, u/s 114(g) of Indian Evidence 

Act an adverse inference can be drawn against the prosecution to get 

benefit in favor of accused. 

17. Learned defence counsel also submitted that the prosecution has 

miserably failed to prove the case against accused as the evidence of 

witnesses is not corroborative with each other on material points and all 

the witnesses had given contradictory, exaggerated, inconsistent 

evidences. Learned defence counsel also submitted that prosecution 
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could not establish the charge against accused in terms of circumstantial 

evidence. To substantiate this, the learned counsel also referred 

judgments delivered by Hon‟ble Supreme Court which are as follows: 

 i) In 2009 Cr.L.J. (Supreme Court) 2845 Gamparai 

 Hrudayaraju Vs. State of A.P.:- 

  “The only circumstance that the accused person and the deceased 

wife at the time of the death of the deceased were staying in the house was 

held not sufficient to convict the accused husband from the murder of his wife. 

 ii) In AIR 1999 (SC) 1574 Ramchandra Sao Vs. State of 

 Bighar:-  

  4. The Court of Session culled out the following six circumstances 

which the prosecution claimed to have been established against the appellants:  

(i) the deceased was living in her-in-law house all along at the relevant time of 

the occurrence;  

(ii) the relation between the deceased and her father-in-law Girja Sao was 

strained because he wanted to consume the deceased sexually;  

(iii) the death of the deceased was homicidal;  

(iv) after her murder, her dead body was dropped into a well with the help of a 

Jhaggar;  

(v) some blood-stains were found inside the room of the accused and also one 

blood-stained shawl was recovered from there; and   

(vi) no information with regard to the death of the deceased was reported by 

any of her in-Jaws.  

5. The Court of Session considered the circumstances to be enough to convict 

the appellants for offence under Section 302/34, I.P.C. and for offence under 

Section 201, I.P.C. for which each of them were sentenced to life imprisonment 

and R.I. for five years respectively. The High Court concurred in that view. This 

is how the matter is before us. 

  6. .............. Thus in nutshell the only incriminating circumstance which 

can be said to have been established is that there was perhaps motive for 

appellant No. 2 to avenge himself for the accusation made against him by the 

deceased. Even so the deceased could have met homicidal death in other ways 

and not necessarily at the hands of the appellants. When links in the chain of 

circumstances are missing, we cannot jump to the conclusion that the 

assailants of the deceased could be no other than the appellants, thus, in our 

https://indiankanoon.org/doc/1983271/
https://indiankanoon.org/doc/387648/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/386021/
https://indiankanoon.org/doc/1569253/
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view, it is unsafe on the aforementioned circumstances to maintain the 

conviction of the appellants, we thus extend to them the benefit of doubt, we, 

therefore, order the appellants' acquittal. The appeal is thus allowed, upsetting 

the judgment and order of the High Court as also that of the Court of Session. 

The appellants shall, as a result, be set at liberty forthwith.” 

 iii) In AIR 1996 (SC) 607:- 

 “(A) Penal Code (45 of 1860) , S.300— Murder - Circumstantial 

evidence - Charge against father for murder of daughters - Failure of 

prosecution to establish any of circumstances it had relied on - Tribal court 

getting swayed by emotional considerations and convicting accused - Conviction 

not sustainable. Evidence Act (1 of 1872) , S.3— In a case based on 

circumstantial evidence, the circumstances from which the conclusion of guilts 

is to be drawn should be fully proved and those circumstances must be 

conclusive in nature to connect the accused with the crime. All the links in the 

chain of events must be established beyond a reasonable doubt and the 

established circumstances should be consistent only with the hypothesis of the 

guilt of the accused and totally inconsistent with his innocence. In a case based 

on circumstantial evidence the Court has to be on its guard to avoid the danger 

of allowing suspicion to take the place of legal proof and has to be watchful to 

avoid the danger of being swayed by emotional considerations, howsoever 

strong they may be, to take the place of proof.(Para 4)” 

 iv) In AIR 1984 (SC) 1622:- Sharad Birdichand Sarda Vs. 

 State of Maharashtra: 

 In 1984 (4 SCC 116) Sharad Birdhi Chand Sarda vs 

State Of Maharashtra the Hon‟ble Supreme Court laid down 

the five principles regarding circumstantial evidence which is 

known as panchsheel of the proof as under: 

 “3:3. Before a case against an accused vesting on circumstantial 

evidence can be said to be fully established the following conditions must be 

fulfilled as laid down in Hanumat's v. State of M.P. [1953] SCR 1091. [163C] 

1. The circumstances from which the conclusion of guilt is to be drawn 

should be fully established; 

2. The facts so established should be consistent with the hypothesis of 

guilt and the accused, that is to say, they should not be explainable on any 

other hypothesis except that the accused is guilty;  
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3. The circumstances should be of a conclusive nature and tendency; 

4. They should exclude every possible hypothesis except the one to be 

proved; and  

5. There must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of the 

accused and must show that in all human probability the act must have been 

done by the accused.  

These five golden principles constitute the panchsheel of the proof of a 

case based on circumstantial evidence and in the absence of a corpus deliciti.” 

 v) In 2013 Cri.L.J. (S.C.) 3276 (3282) Raj Kumar Singh 

 Vs. State of Rajashthan:- 

  “Suspicion, however grave it may be, cannot take the place of proof 

and there is a large difference between something that “may be” proved and 

“will be proved”. In a criminal trial, suspicion no matter how strong cannot and 

must not be permitted to take place of proof.” 

18. Having heard the contention of the learned counsels appearing 

for the both sides and in the context of the judgments referred to 

above, this court need to examine the prosecution evidence and 

documents on record for coming to a concrete finding in the matter. In 

this context, out of the 10 witnesses examined by the prosecution, this 

court is of the view that the evidence of PW3 Ghana Kanta Patangia 

who is the next door neighbour of deceased and the evidence of PW7 

Dr. Nabajit Barman & PW8 Upen Bordoloi the I.O. is found worthy of 

discussion. 

19. True it is that no one had seen the accused committing the 

ghastly crime of murder. As rightly argued by the learned counsel 

appearing for accused person, the case is based on circumstantial 

evidence. But at the same time, court cannot ignore the circumstance of   

pre crime scenario and post crime conduct of the accused. Now, 

therefore, this court is to see whether the case against accused has 

been established by the prosecution by proving the circumstances of 

crime as required by law. 
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20. The evidence of PW1 Jiban Bora, PW2 Ripamoni Borah, PW4 

Chittaranjan Borah, PW5 Utpal Borah & PW6 Dhrubajyoti Bonia are 

hearsay in nature. Whatever they had stated in their evidence is post 

crime facts. PW9  Gitanjali Mech is the Bench Assistant in the court of 

the then JMFC, Smti Juhi Gogoi who recorded the statement of Ghana 

Kanta Patangia u/s 164 Cr.P.C. in connection with Tezpur PS Case No. 

1326/2018 to prove the fact that statement was recorded by the 

Magistrate concerned on 30-06-2018 during her posting at Tezpur. 

21. Now, from the evidence of PW3 Sri Ghana Kanta Patangia, it 

transpires that the incident occurred on 25-06-2018 around 10/11 PM. 

On that day around 8 PM he went to invite „Bhakat‟ for the „Naam‟ to be 

held in the Naam Ghar on the next day and around 8.30 PM when he 

returned home he heard sound of quarrel between accused Dhrubajyoti 

Borah and his mother Guna Prabha Borah and also heard Guna Prabha 

crying. It is stated that on earlier occasion also they very often 

quarrelled. However, hearing cry of Guna Prabha he enquired what has 

happened, to which, she replied that her son Dhurbajyoti Borah threw 

„dal‟ prepared by her saying that it was not tasty for which she again 

prepared „dal‟. So, he suggested to come to his house but she refused 

saying that she will remain in the house even if her son will cut or kill 

her. Then, he entered into his home. In the next day morning, he saw 

accused throwing some garbage in the well and then he informed the 

matter to the brother of deceased Guna Prabha that on the last night 

there was a quarrel between son & mother and also throwing garbage 

in the well by Dhrubajyoti Borah in the morning. 

22. PW7 Dr. Nabajit Barman who did the autopsy on the head 

portion of deceased Gunaprabha Borah deposed that on examination he 

found the following injuries: 

 i. A full thickness chop wound present over the neck, separating 

the head from the body at the level of cervical vertebrae 5th and 6th. 
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 ii. incised wound of size 3 x 1 cm, muscle deep, present over the 

middle of the forehead obliquely placed, 4 cm above the eyebrows. 

 iii. Incised wound of size 3 x 1 cm muscle deep obliquely placed 

present over the left side of the forehead, 2cm below the injury No. ii. 

 iv. Incised wound of size 6 x 2 cm, muscle deep present over 

the left fronto parietal region. 

 v. Incised wound of size 3 x 2 cm, muscle deep present over the 

right fronto parietal region. 

 vi. Contusion of size 4 x 3 cm present over the left side of the 

face. 

 In his opinion death was instantaneous resulting from the 

injuries sustained over the neck and all the injuries were antemortem in 

nature and caused by sharp cutting weapon except the injury No. vi 

which was caused by blunt force impact and homicidal in nature.  

23. PW7 further performed autopsy on the body of Gunaprabha 

Borah and on examination found the following injuries: 

 1. A full thickness chop wound present over the neck separating 

the head from the body at the level of cervical vertebra 5th and 6th. 

 2. Incised wound of size 2 x 1 cm, muscle deep, present over 

the fronto lateral aspect of right foot, 2.5 cm front of the lateral 

malleolus of right foot. 

 3. Contusion of size 4 x 3 cm present over the right shoulder. 

 In his opinion death was instantaneous resulting from the 

injuries sustained over the neck and all the injuries were ante mortem in 

nature and caused by sharp cutting weapon except the injury No. 3 

which was caused by blunt force impact and homicidal in nature. The 
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post mortem reports of head and body portion has been proved by 

doctor PW7 as Ext. 5 & 6 respectively.  

24. The findings of the doctor PW7 were not disputed either by the 

prosecution or by defence at the trial. Therefore, having noticed the 

evidence of doctor PW7 it is evident that deceased Gunaprabha Borah 

had suffered as many as three injuries on the body portion and six 

injuries on the head which were on the vital part of the body and thus 

the injuries being ante-mortem, were homicidal in nature. This court 

therefore, do not find, any inherently incorrect or improbable 

discrepancy regarding the correctness and veracity of medical evidence 

which clearly shows that the death of Gunaprabha was caused as a 

result of injuries sustained by sharp cutting weapon which are clear cut 

and penetrating injuries. 

25. It is seen that accused chopped off the head from the body and 

as deposed by the prosecution witnesses particularly the evidence of 

PW1 Jiban Borah, PW2 Smti Ripamoni Borah, PW3 Ghanakanta 

Patangia, PW4 Chittaranjan Borah, PW5 Utpal Borah, PW6 Dhrubajyoti 

Bania, PW8 Upen Bordoloi & PW10 Akashdeep Kakoti (Executive 

Magistrate), it is evident that after commission of the offence accused 

thrown the body of deceased in their own well and the severed head 

was kept hiding in a ditch covered with dirty materials. It is also evident 

as deposed by PW 3 Ghanakanta Patangia that in the morning he had 

seen accused throwing garbage, branches of trees etc. on the well. 

These facts are also undisputed one which clearly shows that after 

commission of the ghastly and barbaric crime accused even hide 

evidence of crime by throwing garbage on the well where body of 

deceased was thrown and also thrown the severed head in the ditch to 

cover up his misdeed. 

26. The evidence of PW3 Sri Ghana Kanta Patangia has also been 

corroborated in material particular by the evidence of PW8 Sri Upen 
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Bordoloi the I.O. who having received the information about the 

incident, visited the house of accused and found accused Dhrubajyoti 

Borah locked inside his house and on being asked he told him about 

having a quarrel with his mother in the previous night following which 

he gave khukuri blow on the neck of his mother and threw the dead 

body in the well and also stated that he put some garbage like branches 

of tree in the well. Then he called SDRF members and removed the 

garbage from the well and recovered the beheaded body/torso of 

deceased. Therefore, the evidence of PW3 regarding throwing of 

garbage in the well by the accused and removing the same by SDRF 

personnel has been materially corroborated by the evidence of PW8 I.O. 

who had himself seen the garbage in the well removed by SDRF 

personnel and it is more than evident that there evidence subsequent to 

commission of the crime lends full support to the circumstances of the 

case as well. 

27. On perusal of the prosecution evidence and documents produced 

and proved by prosecution, the following circumstances have emerged: 

(i) As deposed by PW3 Ghanakanta Patangia, on the previous 

day of incident, at around 8.30 PM when he returned home from 

“Namghar” he heard quarrel between accused Dhrubajyoti Borah 

and his mother Gunaprabha Borah and he heard Gunaprabha 

crying, when he enquired, Gunaprabha told him that her son 

Dhrubajyoti fell down the „dal‟ prepared by her saying that it was 

not tasty then he asked her to come to his house if her son is 

quarreling with her but she told him that she will remain in her 

house even if her son cut or kill her;   

(ii) on the next day morning i.e. on 25-06-2018 PW3 Ghanakanta 

Patangia saw accused Dhrubajyoti Borah throwing some garbage 

in their well and then he informed Jiban Borah brother of 

Gunaprabha Borah about the quarrel on the last night and 

throwing of garbage in the well by Dhrubajyoti Borah following 
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which 2/3 persons came along with him and on being enquired, 

Dhrubajyoti admitted that he had cut his mother Gunaprabha by 

“Khukuri” and threw the dead body in the well.  

(iii) On being informed police also came and recovered the 

(torso) dead body from the well. The torso of the dead body was 

found packed in a bag and the head was recovered from the pit 

on the back side of the house.;  

(iii) the I.O. Upen Bordoloi during investigation recovered a 

„khukuri‟ from the house of accused as shown by accused vide 

Ext. 2; 

(iv) as shown by accused the I.O. also recovered the beheaded 

head of deceased from the pit; 

(v) the death of the deceased was homicidal; 

(vi) That accused was found in his house locked from inside 

when people gathered in his house. 

(vii) there is no evidence to show that on the fateful night there 

is access of any third person in the house of accused Dhrubajyoti 

Borah. 

(viii) that Dhrubajyoti was all along in the house with his old 

mother. 

(ix) that Dhrubajyoti quarreled with his mother on the night of 

the incident at about 8.30 PM regarding food. 

 (x) none of the prosecution witnesses have stated that accused 

has been suffering from mental disorder, prior to the incident. 

28. Having considered the aforesaid circumstances, it is evident that 

the chain of evidence is complete leaving no reasonable ground for the 

conclusion consistent with the innocence of the accused and it is evident 

that in all human probability the act must have been done by the 

accused. 

29. The learned counsel also take the plea of insanity of accused on 

the day of occurrence as prior to the incident accused suffered a road 

traffic accident and suffered injury on his brain and he had no idea 
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about right and wrong. Therefore, in view of the provisions of Section 

84 IPC accused Dhrubajyoti Borah can be exempted from legal 

punishment. 

30. To substantiate the defence plea, one Dr. Bipul Sharma Senior 

Resident Doctor of LGBRIMH, Sonitpur, Tezpur has been examined by 

defence as DW1 who brought medical registrar of the patient 

Dhrubajyoti Borah and said that the patient was admitted in the hospital 

against Registration No. 5262/2012 dated 26-05-2012 and on 30-05-

2012 he was treated as indoor patient and discharged on 23-06-2012. 

However, even after discharge, as an indoor patient, he continued his 

treatment as an outdoor patient at regular intervals. He was diagnosed 

with other mental disorder due to his brain damage and dysfunction and 

to physical disease. The said patient continued to be treated from jail as 

well. Ext. A is the medical Registrar containing medical documents of 

Dhrubajyoti Borah marked as Ext. B (1) to B (60) (proved in original). 

31. In his cross-examination, DW1 stated that apart from him other 

doctors also treated Dhrubajyoti Borah. It is stated that normally after 

improvement patient is released but in respect to the present patient no 

cure certificate was issued. Therefore, based on defence evidence, 

learned counsel contended that there is overwhelming evidence of 

accused having mental issues/ problem. 

32. In support of his plea of insanity learned defence counsel has 

referred a Judgment of our own Hon‟ble High Court passed in Crl. Apl. 

No. 147 (j) of 2007 dated 19-09-2012 (Amitav Das Vs. State of 

Assam) wherein our Hon‟ble High Court has been pleased to acquit the 

accused on the ground of insanity holding that accused is entitled to 

protection u/s 84 IPC. 

33. However, having gone through the judgment, it transpires that 

the factual matrix of the present case and the conduct of the accused in 

the said case, can‟t be read in the same page even though both the 
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accused had committed murder of their mother but in different manner. 

In the present case, accused severed the head of his mother from her 

body and thrown the torso into the well and the head in the pit. But in 

the said case accused killed his mother with multiple stab injuries. 

34. In the said case, during the period of judicial custody accused 

suddenly become violent and attacked one convict and behaved so 

abnormally that on the following day he was sent to Civil Hospital, 

Goalpara for treatment and subsequently to LGBRIMH, Tezpur. It is also 

seen that the accused was insane at the time of the occurrence, he had 

no idea as to what he had done and he ought to have been because he 

repeatedly giving blows by sword on his mother Bhanumoti and when 

PW2 tried to intervene she too sustained injuries and when other 

neighbors gathers at the place of occurrence accused left. 

35. In the present case, as is evident from the mouth of defence 

witness DW1 Dr. Bipul Sharma, accused Dhrubajyoti Borah had been 

suffering from mental illness as he was treated in the hospital as indoor 

patient for mental disorder since 30-05-2012 and was discharged on 23-

06-2012 but even after discharge as indoor patient he continued 

treatment as outdoor patient at a regular interval. Ext. A produced by 

defence side shows that accused has been taking treatment as outdoor 

patient from 03-06-2012 to 09-11-2016. However, the gory incident of 

murder took place in the intervening night of 25-06-2018. 

36. Section 84 of IPC is an exception to general rules which provides 

that nothing is an offence which is done by a person who, at the time of 

doing it, by reason of unsoundness of mind, is incapable of knowing the 

nature of the act, or that he is doing what is either wrong or contrary to 

law. So, for the purpose of claiming the defence of insanity u/s 84 IPC 

accused is required to prove that his cognitive faculty of mind were so 

impaired at the time when the crime was committed that, he was 
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incapable of knowing the nature of the act by reason of his 

unsoundness of mind. 

37. The defence evidence adduced by Dr. Bipul Sharma stated that 

accused was diagnosed with other mental disorder due to brain damage 

and dysfunction and to physical disease. The said patient continued to 

be treated from jail prior to first admitting the patient in the hospital the 

patient met with a road accident and sustained injury on his brain. 

38. On perusal of Ext. B(16) about the conduct of accused recorded 

by doctor on 26-05-2012 shows that accused took alcohol and cannabis 

since 20 years of age and his behavior is aggressive and usually entered 

into verbal abuse after drinking alcohol and he was also frustrated with 

his ex-girlfriend and in December 2011 while riding bike he met with an 

accident in which he suffered facial bones and head injuries and treated 

at GMCH, Guwahati. Thereafter, he shows sign of recovery but as noted 

by her mother accused talked more than usual, he started talking 

irrelevant and giving things/ items to the customers for free from his 

shop and behaving oddly, asked his mother to go out and broke 

household goods. 

39. Ext. B(49), B(50) & B(51) reveals that on every alternative days 

during his stay as indoor patient accused Dhrubajyoti Borah was not 

sleeping, restless, roaming inside the room, banging the doors, wanted 

to go home, was disturbing the fellow inmates and said that his friends 

were waiting outside so he had to go out. 

40. Ext. B(20) reveals that on examination of mental status of the 

patient on 19-07-2018 it is found that the patient was conscious, co-

operative, eye to eye contact was maintained and repport was 

established. Speech was audible, coherent and relevant. Affect was 

euthymic, appropriate. Oriented to time, place and person. Attention 

was arosed and sustained. Memory was intake. Intelligence were 

average. No thought and perceptual disturbance were found. Judgment 
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was satisfactory, and insight was grade V. Psychomotor activity was 

normal. On mini mental status examination no cognitive impairment in 

the patient was found. Bender gestalt test (BGT) & brief psychiatric 

rating scale (BPRS) were also done. The impression was that patient has 

no cognitive impairment, no dysfunction in visuo-motor coordination. No 

psychopathology indicates in BPRS. MSE & Rorschach findings did not 

suggest any psychotic like feature. Ext. B (25) also reveals that the 

speech was relevant, accused was well oriented to time, place and 

person. His social judgment was found to be adequate and intelligence 

was average. He could comprehend the questions put forward to him 

and answers relevantly.  

41. From the above defence evidence, it is seen that even though 

accused was treated at LGBRIM, Tezpur prior to the incident of murder 

since 2012 and even after commission of murder since 2018 it is seen 

that there is no finding of the treating doctor that the cognitive faculty 

of accused was impaired or there was no finding that accused is disable 

due to his mental impairment rather accused is found well co-operative, 

well oriented to time, place & person, social judgment is good, 

intelligence average. Ext. B(37) also reveals that accused overall shown 

normal in terms of his behavior, spontaneity, relevancy, coherence etc. 

42. Therefore, it is seen that there is inconsistencies between the 

oral evidences of DW1 Dr. Bipul Sharma and the medical documents 

proved by defence which do not show that accused has been suffering 

from illusion, dilution and schizophrenia. Schizophrenia is a serious 

mental disorder in which people interpret reality abnormally. 

Schizophrenia may result in some combination of hallucinations, 

delusions, and extremely disordered thinking and behaviour that impairs 

daily functioning, and can be disabling. People with schizophrenia 

require lifelong treatment. 
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43. In the present case, it is seen that the patient cannot be said to 

have been suffering from Schizophrenia. His conduct/ behaviour is found 

quite normal human being as revealed by medical documents. Since the 

day of entry in the jail there is no report from any quarter that accused 

has behaved aggressively or did any unusual acts which can be termed 

as abnormal. 

44. Therefore, after considering all the attending factors, this court 

come to unerring conclusion that the benefit of Section 84 IPC cannot 

be extended to accused because the way the crime was committed it 

cannot be said that it is the act of a person who is by reason of 

unsoundness of mind, is incapable of knowing the nature of the act. The 

evidence as discussed above shows that accused beheaded his mother 

and thrown out the severed head in a pit and torso was thrown in the 

well by packing with bags and in the morning threw garbage in the well 

to cause disappearance of evidence of murder. Every act of accused 

appears to be done in a conscious & pre-planned manner. Had he been 

a mentally disturbed person, he could not have done the act so pre-

planned and smooth manner. There was even no blood strain found in 

the house where the murder was committed. It seems accused 

consciously committed the crime with his six senses and cleaned the 

blood strain from the house to cause disappearance of the offence of 

murder and two pieces of the dead body were thrown in two different 

places to erase evidence. 

45. In this context, this court find it appropriate to refer a judgment 

of Hon‟ble Apex Court in 2006 CriLJ 1305 Madhukar G. Nigade vs State 

Of Maharashtra on 29 November, 2005 wherein Paragraph 8 of the 

Judgment, Hon‟ble Apex Court held as under: 

 “8. The Supreme Court in the case of T.N. Lakshmaiah v. State of Kamataka 

has held that the burden of proving the exception under Section 84 is on the accused. 

The Supreme Court in the case of State of M.P. v. Ahmadulla has held that the burden 

of proving that the mental condition of the accused was not proper at the time when the 
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said offence was committed lies on the accused in view of Section 105 of the Evidence 

Act. It is a settled position in law that every man is presumed to be sane and to possess 

a sufficient degree of reason to be responsible for his acts unless the contrary is proved. 

The Supreme Court, in the case of Dahyabhai Chhaganbhai Thakkar v. State of Gujarat 

has held that the burden to prove that the accused was entitled to get the benefit of the 

exception laid down under Section 84 was on the accused and, he has to satisfy the 

standard of a 'prudent man'. In the present case, admittedly, this burden is not 

discharged and even otherwise considering the conduct of the accused before 

commission of the offence and after the offence was committed, does show that he was 

aware of his actions. The trial court also, after considering the evidence of the brother of 

the appellant P.W. 5 - Ashok and P.W. 7 P.I. Vilas Dhuri has held that from their 

evidence it was clear that at no point of time these witnesses have stated that the 

accused was of unsound mind.” 

46. In the present case, having considered all aspect of defence 

evidence, this court is of the clear view that the defence evidence is not 

sufficient to extend the benefit of Section 84 IPC in favour of the 

accused person because the defence failed to discharge its duty in terms 

of Section 105 of Indian Evidence Act. 

47. In view of the above discussion and reasons, accused 

Dhrubajyoti Borah is found guilty of murder of his mother Gunaprabha 

Borah and also causing disappearance of evidence u/s 302/201 IPC. 

48. I have considered the Probation of Offenders Act. Accused 

Dhrubajyoti Borah is aged about 33 years and he is a matured man well 

aware about the consequences of his act. Therefore, this Court do not 

consider it a fit case to invoke the provision of the Probation of 

Offenders Act in respect of the accused. 

SENTENCE HEARING 

49. I have heard accused Dhrubajyoti Borah on the point of sentence 

as provided u/s 235 (2) Cr.P.C. It is submitted that accused Dhrubajyoti 

Borah is aged about 33 years and he has considerable years left for 
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survival and has been taking medication for diabetes. Therefore, 

accused prays to impose lesser punishment. 

50. Coming back to the facts of the present case, it is seen that 

accused Dhrubajyoti Borah committed murder of his mother Gunaprabha 

Borah. The killing of mother by son is certainly rare and reprehensible 

act by any stretch of imagination but the act of the accused cannot be 

said to be in the category of rarest of rare cases because no evidence 

emerged in the mouth of the witnesses to show that prior to the 

incident, accused subjected to any inhuman torture or any unusual act 

on deceased or there is no reason to believe that the accused cannot be 

reformed or rehabilitated and that he is likely to continue criminal acts of 

violence as would constitute a continuing threat to the society. Situated 

thus, this court comes to unerring conclusion that the present case 

cannot be said to be in the category of rarest of rare cases so as to 

award death penalty. 

51. Having taken into consideration the nature and gravity of the 

crime and its far reaching impact in the society irrespective of the fact 

that accused is young person of 33 years of age and he has a 

considerable life span, this Court consider it appropriate to sentence the 

accused adequately to send a clear signal to society that criminals 

should not go unpunished for the wrong committed by them. 

52. Resultantly, this Court is of the considered view that awarding 

Rigorous Imprisonment for life and to pay a fine of Rs. 10,000/− 

(Rupees Ten Thousand) only to accused Dhrubajyoti Borah I/d to 

undergo 3 (three) months simple imprisonment for offence under 

Section 302 IPC would serve the end of justice 

53. Likewise, for offence u/s 201 IPC accused Dhrubajyoti Borah is 

sentenced to undergo Rigorous Imprisonment for 3 (three) years 

and to pay fine of ₹500/- (Five Hundred) i/d to undergo Simple 

Imprisonment for 2 (two) months would serve the ends of justice. 
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54. However, the sentences are directed to run concurrently. 

55. The period of detention, if any, already undergone by accused 

Dhrubajyoti Borah during the course of investigation, enquiry or trial 

shall be set off against the term of imprisonment as provided u/s 428 

Cr.P.C. 

56. Accused Dhrubajyoti Borah be taken into custody immediately. 

57. Destroy the seized materials in due course of law if not already 

destroyed. 

58. Let a copy of the judgment be furnished to accused free of cost 

as provided in section 363 Cr.P.C. 

59. Accused has been informed about his right to appeal to higher 

court against the judgment of conviction and sentence. 

60.    Send back the GR case to the learned committal court. 

61. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Sonitpur as provided in section 365 Cr.P.C. 

62. Judgement is pronounced and delivered in open court under the 

Hand and Seal of this Court on this 09th day of May, 2022. 

 
 
                                                                  (C.B.Gogoi) 
                 Sessions Judge, 
                       Sonitpur,Tezpur. 
 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 
         Sonipur,Tezpur 
 


