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FORM A 

 
IN THE COURT OF SESSIONS JUDGE, SONITPUR, 

TEZPUR 
 

Present: Sri Chatra Bhukhan Gogoi, AJS, Sessions 

Judge. 

 
 

[Date of the Judgment] 

28-02-2022 

 
 

[Sessions Case No 209 /2010] 
 

(Details of FIR/ Crime and Police Station) 

 
 
 

Complainant : 

STATE OF ASSAM 

OR 

Sri Bimal Basumatary 

 

 
REPRESENTED BY 

 

 
Learned Public Prosecutor Mr. Munin Chandra 
Baruah. 

 
 

 
ACCUSED PERSONS 

1. Ranjan Basumatary, 

2. Sri Rajani Basumatary, 

Both S/O- Lt. Thanuram Basumatary, 

Vill- Uttar Amloga, 

P.S. Chariduar 

Dist- Sonitpur. 

3. Sanjay Basumatary, 

S/O- Lt. Tularam Basumatary, 

Vill- Thekeraloga, 
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FORM B 
 

Date of Offence 17-09-2008 

Date of FIR. 18-09-2008 

Date of Charge-sheet 24-11-2008 

Date of Framing of Charges 16-11-2010 & 04-10-2018 

Date of commencement of evidence 23-08-2011 

Date on which judgment is reserved 21-12-2021, 21-01-2022, (29-01-2022, 
10-02-2022 & 18-02-2022 due to absence 
of accused persons) 

Date of the Judgment 28-02-2022 

Date of the Sentencing Order, if any 28-02-2022 

 

 

 

P.S. Chariduar 

Dist- Sonitpur. 

4. Prahlad Basumatary, 

S/O- Sri Katiram Basumatary, 

Vill- Uttar Amloga, 

P.S. Chariduar 

Dist- Sonitpur. 

5. Maheswar Basumatary, 

S/O- Sri Beliram Basumatary, 

Vill- Uttar Amloga, 

P.S. Chariduar 

Dist- Sonitpur.  

 
REPRESENTED BY 

 

1) I. Ansari, Advocate. 
2) Bijay Basumatary, Advocate. 
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Accused Details 
 

 

 

 

Rank of 

the 

Accused 

 

 
 

 
Name of 

Accused 

 

 
 

 
Date of 

Arrest 

 

 

 

Date 

of 

Releas

e on 

Bail 

 

 

 

Offences 

charged 

with 

 

 

Whethe

r 

Acquitte

d or 

convicte

d 

 

 
 

 
Sentence Imposed 

 

Period of 

Detention 

undergon

e during 

Trial for 

purpose of 

Section 

438, 

Cr.P.C. 

 

 
Cultivation 

 

 

Ranjan 
Basumatary 

 

 
20-09-
2008 

 

 
06-02-
2009 

Section 
447/448/32

3/307/302/4
29/34 of IPC 

Act. 

 

 
Convicted 

 

R.I. for life & fine of Rs. 
5,000/- I/D S.I. for 3 
Months u/s 302/34 IPC, S.I. 
for 3 months & fine of Rs. 
500/- I/D S.I. for 10 days 
u/s 447/34 IPC, S.I. for 1 
year & fine of Rs. 500/- I/D 
S.I. for 15 days u/s 448/34 
IPC and S.I. for 1 year & 
fine of Rs. 500/- I/D S.I. for 
15 days u/s 323/34 IPC 

 

 
4 

months 

17 days 

 

Cultivation 

 

Sanjay 
Basumatary 

 

20-09-
2008 

 

31-12-
2008 

Section 
447/448/32

3/307/302/4

29/34 of IPC 
Act. 

 

 
Convicted 

 

 

DO 

 

3 months 11 
days 

 
Cultivation 

 
Prahlad 

Basumatary 

 
20-09-

2008 

 
06-02-

2009 

Section 
447/448/32
3/307/302/4

29/34 of IPC 

Act. 

 
 

Convicted 

 

 

DO 

 
4 months 17 

days 

 

Labour 

 

Maheswar 

Basumatary 

 

20-09-

2008 

 

06-02-

2009 

Section 
447/448/32

3/307/302/4

29/34 of IPC 
Act. 

 

 
Convicted 

 

 

DO 

 

4 months 17 

days 

 

Cultivation 

 

Rajani 
Basumatary 

 

20-09-
2008 

 

06-02-
2009 

Section 
447/448/32

3/307/302/4
29/34 of IPC 

Act. 

 

 
Convicted 

 

 

DO 

 

4 months 17 
days 
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Form C 

A.  Prosecution 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Dr. Oli Roy Chakraborty Medical Witness. 

PW2 Sobhon Bodo Eye Witness. 

PW3 Bimal Basumatary 
Eye Witness (Informant). 

PW4 Shivcharan Basumatary Other Witness. 

PW5 Smti Aholya 
Basumatary 

Other Witness. 

PW6 Dr. Achintya Kr Baruah Medical Witness. 

PW7 Anil Boro Seizure Witness. 

PW8 Guneswar Boro Seizure Witness. 

PW9 Swnsun Basumatary @ 
Boro 

Other Witness. 

PW10 Rabin Mech Inquest Witness. 

PW11 Thurka Boro @ 
Basumatary 

Other Witness. 

PW12 Md. Ziaur Rahman 
Khan 

Police Witness (I/O). 

 

B. Defence Witnesses, if any : 
 

 
 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any : 
 

 
 
 

RANK 

 
 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 
 

Sr. No Exhibit Number Description 

1 Ext -1 Wound Certificate of Thurka Basumatary. 

2 Ext-2 Wound Certificate of Soonsuri Basumatary. 

3 Ext-3 Wound Certificate of Ohalya Basumatary. 

4 Ext-4 Wound Certificate of Sivsaran Basumatary. 

5 Ext-5 Wound Certificate of Bimal Basumatary. 

6 Ext.6 Ejahar. 

7 Ext.7 Inquest Report. 

8 Ext. 8 Seizure List. 

9 Ext. 9 Post Mortem Report. 

10 Ext. 10 Sketch Map. 

11 Ext. 11 Dead Body Challan. 

12 Ext. 12 Charge-Sheet. 

 
 
 



Sessions Case No.  209 of 2010 Page 6 

 

 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 

 
 

C. Court Exhibits 
 

 
 

D. Material Objects: 
 
 

 

Sr. No 

 

Material Object Number 

 

Description 

1 Material Ext. 1 
Plastic Rope 

2 Material Ext. 2 
Two Pieces of Wood 

 
 

 

 

 

 

 

 

 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 209 of 2010 

Under section 447/448/323/302/307/429/34 of I.P.C 

(Arising out of G. R Case No. 1622 of 2008) 

     
State of Assam 

 
     –Vs–  
 

1. Ranjan Basumatary @ Badal 

2. Prahlad Basumatary 

3. Maheswar Basumatary 

4. Rajani Basumatary 

5. Sanjay Basumatary 

   ... Accused Persons. 

 

Present:        Sri Chatra Bhukhan Gogoi,  

Sessions Judge,  

      Sonitpur :Sonitpur. 

 
For the State   :     Mr. M.C. Baruah, Public Prosecutor                 

 

For the accused persons :     I. Ansari & Bijay Basumatary, Advocates. 

  

Date of Argument  :     06-12-2021. 

 

Date of Judgment   :     28-02-2022. 

 

JUDGMENT 

1. A tragic incident of murder of a young housewife, age about 25 

years, took place in her own sweet home on the fateful night of 17-09-

2008 right in presence of her husband and other relatives. All of a 

sudden, tragedy befell on the family at the hands of none other than 

persons of her own locality as a result of deep rooted superstition ruling 

the roost in the minds of the village people. To that effect, an FIR was 
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lodged stating that on 17-09-2008 at about 9 PM the accused persons 

named in the FIR trespassed into the house of the informant and 

assaulted his wife and family members including his father-in-law and 

mother-in-law and killed Anima Basumatary on the suspicion of 

practicing witch crafting by pulling her on the ground by roping her 

neck. Apart from that, accused persons also tried to kill the informant as 

well, but he somehow escaped from the clutches of the accused 

persons. Hence the case for getting justice. 

2. Following the information, police of the then Chariduar Out Post 

entered the same in General Diary vide GDE No. 371 dated 18-09-2008, 

and forwarded the case to O/C of Rangapara PS whereof O/C 

Rangapara Police station got a case registered being Rangapara PS case 

No. 165/2008 u/s 147/448/325/302/307/429 IPC and entrusted Md. 

Ziaur Rahman Khan to investigate the case. 

3.  Accordingly, the Investigating Officer visited the place of 

occurrence, recorded the statement of witnesses u/s 161 Cr.P.C., seized 

rope, two pieces of wood vide seizure list, Ext.8 (MR NO. 145/08), drew 

the sketch map, (Ext. 10), did inquest on the dead body by Circle Officer 

vide  Ext. 7, sent the dead body for post mortem examination vide dead 

body challan Ext. 11 and collected the post mortem report (Ext. 9) and 

on conclusion of investigation, having found prima-facie case, finally laid 

the charge-sheet against accused Prahlad Basumatary, Suren 

Basumatary, Maheswar Basumatary, Rajani Basumatary, Ranjan 

Basumatary, Sanjay Basumatary, Manjay Basumatary and Thanuram 

Basumatary u/s 147/448/323/302/307/429 IPC. However, accused 

Manjay Basumatary and Thanuram Basumatary were shown as 

absconder. As per order sheet of G.R. Case No. 1622/08 the case 

against Manjay and Thanuram was split up vide order dated 01-07-

2010. Later on, accused Thanuram Basumatary appeared but accused 

Manjay Basumatary could not be brought before court for trial.  
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4. During the course of trial, when accused persons appeared in 

Court, the learned Judicial Magistrate 1st Class, Sonitpur, Tezpur, vide 

order dated 23-09-2010 committed the case record against accused 

Prahlad Basumatary, Suren Basumatary, Maheswar Basumatary, Rajani 

Basumatary, Ranjan Basumatary, Sanjay Basumatary, and Thanuram 

Basumatary to the Court of Sessions for trial after due compliance of 

Section 207 Cr.P.C. 

5. Receiving the case record on committal, my learned predecessor 

registered a case being Sessions Case No. 209 of 2010 and thereafter, 

having heard the learned lawyers appearing for both sides and on 

perusal the materials available on record, having found prima-facie case, 

charge was initially framed against accused Ranjan Basumatary @ 

Badal, Prahlad Basumatary, Maheswar Basumatary, Suren Basumatary, 

Rajani Basumatary and Sanjay Basumatary u/s 302 IPC separately on 

16-11-2010. Subsequently, on 16-07-2011 again charge was framed 

against accused Thanuram Basumatary u/s 302 r/w Section 34 IPC but 

in the meantime, the case against accused Thanuram Basumatary was 

abetted on his death vide order dated 19-03-2018. The particulars of the 

offences on being read over and explained accused persons pleaded not 

guilty and claimed trial. In the meanwhile prosecution was directed to 

summon the witnesses.    

6. In the course of trial, the prosecution examined as many as 10 

witnesses in order to substantiate the case against the accused persons. 

7. However, during the course of trial my learned predecessor 

having heard the learned lawyers appearing for both sides, vide order 

dated 04-10-2018 altered and reframed the charges u/s 

447/448/323/307/302/429 r/w Section 34 IPC against accused Ranjan 

Basumatary @ Badal, Prahlad Basumatary, Maheswar Basumatary, 

Suren Basumatary, Rajani Basumatary and Sanjay Basumatary by giving 

opportunity of hearing to defence to further cross-examine the 
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prosecution witnesses already examined by the prosecution. After the 

charges have been altered and reframed another accused Suren 

Basumatary expired on 27-02-2019 and case was abetted against him 

vide order dated 15-07-2019. 

8. Subsequent to alteration of charges two more witnesses namely 

PW11 and PW12 have been examined by the prosecution who have 

been duly cross examined by the defence. 

9. Concluding prosecution evidence, accused were examined u/s 

313 Cr.P.C. in which accused persons denied the prosecution evidence 

as false and misleading. However, on being asked, accused persons 

declined to adduce defence evidence.  

10. POINTS FOR DETERMINATION : 

i) “Whether on 17-09-2008 at about 9.00 PM 

accused persons in furtherance of their common 

intention, committed criminal trespass by entering 

into the property of Bimal Basumatary and thereby 

committed offence punishable u/s 447/34 IPC as 

alleged ?” 

ii) “Whether on same date and time accused 

persons in furtherance of their common intention, 

committed house trespass by entering into the 

house of Bimal Basumatary which is a 

building/house used as a human dwelling and 

thereby committed offence punishable u/s 448/34 

IPC as alleged ?” 

iii) “Whether on same date and time accused 

persons in furtherance of their common intention, 

voluntarily caused hurt to Thurka Basumatary, 

Sunsury Basumatary, Ohalya Basumatary, 
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Sivsaran Basumatary and Bimal Basumatary and 

thereby committed offence punishable u/s 323/34 

IPC as alleged ?” 

iv) “Whether on the same date and time, accused 

persons in furtherance of their common intention, 

assaulted Bimal Basumatary causing bodily injury 

with intent to kill him and thereby committed 

offence punishable u/s 307/34 IPC as alleged ?” 

v) “Whether on same date and time, accused 

persons in furtherance of their common intention, 

committed murder of Anima Basumatary and 

thereby committed offence punishable u/s 302/34 

IPC as alleged ?” 

vi) “Whether on same date and time, accused 

persons in furtherance of their common intention, 

committed mischief by killing the hens valued 

above Rs. 50 and thereby committed offence 

punishable u/s 429/34 IPC as alleged ?” 

DISCUSSION, DECISION AND REASONS THEREOF:   

11. I have heard the arduous argument of the learned lawyers 

appearing for both sides. 

12. Learned PP Sri Munin Chandra Baruah by drawing the attention 

of this court to the prosecution evidence available on record, 

vociferously contended that this is one of classic case of a young woman 

becoming the victim of deep rooted superstition still prevailing in our 

society which has been taking the life of innocent people only on the 

basis of alleged practice of witch crafting without any basis. This evil 

practice of killing innocent person on the suspicion of witch crafting has 

been rooted in the blood of rustic villagers in such a fashion that they 
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are still unable to come out from such malady even at the age of 21st 

century. As a result of the evil practice prevalent in the villages 

particularly dominated by tribal population and in particular among the 

tea tribe community young and innocent lives become target of such 

bias, fallacy and superstition. Therefore, if the accused persons involved 

in the commission of such heinous and barbaric crime of murder under 

the garb of such evil practice of witch crafting and superstition adequate 

punishment commensurate with the gravity of the crime needs to be 

awarded to deter such evil minded persons from repeating such offence 

again in future. 

13.   It is vociferously contended that the incident in question took 

place on 17-09-2008 at 8/9 PM and the FIR had been lodged 

immediately on the next date on 18-09-2008 and accused persons 

involved in the crime have been named in the FIR. According to learned 

PP, there is direct evidence of accused persons having been involved in 

the heinous crime of murder on the fallacious belief of indulging evil 

practice of witch crafting. 

14. It is submitted that all the prosecution witnesses have 

corroborated the fact of incident, time of incident, place of incident and 

the persons involved in the crime with trustworthy and credible evidence 

and there is no reason to discard or disbelieve such clinching evidence. 

Therefore, it is contended that prosecution has been able to establish 

the case against the accused persons as all the accused persons 

committed the heinous crime of murder of a young woman having her 

child with their common intention by committing criminal trespass as 

well as house trespass and killed her mercilessly. This is the result of 

rubbish, raw and superstitious belief of having practicing witch crafting 

by deceased without having any rational of such practice being indulged 

by deceased. Therefore, these kinds of criminals is required to be dealt 

with exemplary punishment to send strong signal to the society to 
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prevent recurrence of such heinous, unethical and irrational act of crime 

by likeminded persons in future.  

15.  On the other hand, the learned counsel appearing for the 

accused persons stoutly resisted the arguments advanced by the 

learned public prosecutor, contending inter alia that the prosecution 

case suffers from various weaknesses and flaws which are not at all 

sufficient to hold the accused persons guilty of the offences charged. 

16.  It is vociferously argued that accused persons have been falsely 

framed without having any credible evidence of having their complicity 

with the alleged crime. The incident in question took place at night; 

there was no evidence of eye witnesses. Evidence of the prosecution 

witnesses are inconsistent and contradictory, there is no semblance in 

the evidence of prosecution witnesses. Most the witnesses are family 

members, who have made attempts to frame all the accused persons in 

the crime but failed to do so because of inherent contradictions in their 

evidence. Only Medical evidence, in the absence of corroboration in the 

mouth of other prosecution witnesses, no conviction can be sustained. 

The I.O. made no scientific investigation of the case, which is flawed. 

Prosecution miserably failed to establish its case with credible and 

trustworthy evidence for sustaining conviction. As such accused persons 

deserve to be acquitted on the ground of benefit of doubt. 

17. In support of his contention the learned defence counsel has place 

reliance on the following judgments: 

i.    (1996)2 GLR page 79 & 99 

ii.   (2015)2 GLT 71 

iii.  (1995)1 GLR 421 

iv.  (2010)4 GLR 567 

v.   (1997)1 GLR 311 

vi.  (2012)2 SCC (Cri.) 42 

vii. (2010)2 SCC (Cri.) 131 
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viii. 2011(2) GLT 18 (SC) 

ix.   2014 Crl. L.J. 1830 (SC) 

18. As against the thesis and anti thesis of the rival counsels 

appearing for both sides, this court has been forced to read the 

evidence and documents on record for arriving at a just decision in the 

case. In order to have a clear understanding of the prosecution case, it 

is felt necessary to have a bird‘s eye view on all the prosecution 

evidence and other materials placed on record.  

19. In his evidence, PW1, Dr. Oli Roy Chakraborty deposed that on 

18-09-2008 while he was working as M & H O-1 at Kanaklata Civil 

Hospital, Tezpur with reference to Rangapara PS GDE No. 360 dated 18-

09-2008, he examined 1) Thurka Basumatary, 2) Soneswari 

Basumatary, 3) Ohalya Basumatary, 4) Sivsuran Basumatary and 5) 

Bimal Basumatary and on examination found the following: 

 i) Thurka Basumatary: 

No external injury found on his person but he complained 

chest pain and back pain. 

 ii) Soneswari Basumatary: 

  Find any external injury. 

 iii) Ohalya Basumatary: 

  Did find no external injury but the patient complained 

body ache. 

 iv) Sivsuran Basumatary: 

  Found severe tenderness present over lumber region 

along with inability to walk. The patient was admitted in male surgical 

ward. 

 v) Bimal Basumatary: 

  Found superficial scratch mark over chest and diffuse 

swelling over neck. Nature of injury was simple and caused by blunt 

object. The age of the wound was one day old. 
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 He also identified the injury reports Ext. 1 to Ext. 5 and Ext. 

1(1), Ext. 2(1), Ext. 3(1), Ext. 4(1) and Ext. 5(1) as his signatures. 

20. PW6, Dr. Achintya Kumar Baruah in his evidence deposed that 

on 18-09-2008 he conducted post mortem examination on the body of 

Anima Basumatary and on examination found following: 

Young female body of average built in fresh condition with 

presence of rigor-mortis. There was abrasion on left side of the 

forehead and bleeding from nostril. Marks of ligatures were found 

around the neck. There was haemorrhage secretion in the mouth. Other 

organs were found healthy. Injuries were anti-mortem in nature and 

caused by strangulation. 

21. In the opinion of the doctor, death was due to asphyxia as a 

result of strangulation. He also proved the post mortem report as Ext 9 

and Ext. 9(1) as his signature and Ext. 9(2) as the signature of Joint 

Director. 

22. In his cross-examination he deposed that he did not find 

impression of fingers around the neck but he found ligature mark 

around the neck. 

23. PW2, Sobhon Bodo in his evidence deposed that he knows all 

the accused persons and stated that the incident occurred about 2/3 

years back from the date of his evidence. At that time, he was sitting in 

the courtyard after taking dinner around 9 PM but in the meantime, he 

heard hue and cry in the house of Bimal Basumatary and rushed there 

and saw accused persons had been assaulting the wife of Bimal 

Basumatary. Having seen this, he intervened but accused persons 

warned not to dare to intervene in the matter. So, out of fear he came 

back to his house and told his parents and called other villagers. Bimal 

Basumatary is his cousin brother. When he again came back with 
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villagers he saw the dead body of the wife of Bimal Basumatary lying 

and seen injuries on the body of Bimal Basumatary as well. 

24. In his cross-examination he reiterated that Bimal is his cousin 

brother and neighbour and house of accused situated on the back side 

of his house and the house of Bimal. He denied that he did not state 

before police that hearing hulla in the house of Bimal Basumatary he did 

not visit the house of Bimal Basumatary and did not noticed the accused 

persons assaulting the wife of Bimal with lathi and did not state before 

police that he did not try to intervene and accused persons asked not to 

intervene and he came back out of fear. He also denied the defence 

suggestion that he stated before police that he went to the village 

where his parents live and called the villagers and after coming back he 

saw the dead body of Bimal‘s wife on the back side of the house and he 

did not saw injuries on the body of Bimal and Bimal was not taken by 

his father-in-law.  

25. PW3, Bimal Basumatary who is the informant and husband of 

deceased Anima Basumatary, stated in a very categorical and 

unambiguous manner that on the day of incident i.e. on 17-09-2008 at 

about 9 PM while he along with his wife and children were in his 

residence seven accused persons all of whom is known to him (present 

and absent on the date of his evidence in court) committed criminal 

trespassed and told them that Tularam Basumatary father of Mritunjay 

had been suffering from disease and he did not recover even after 

treatment by doctor and someone had done magical things of witch 

crafting on Tularam Basumatary for which he has been suffering and 

they strongly suspect that the said act was done by none other than his 

wife Anima Basumatary. By putting the blame, they immediately 

assaulted his wife and him and accused Prahlad gave him a fist blow.  

26. He had seen slingshot in the hands of accused Rajani and Sanjay 

and lathi in the hands of other accused persons then accused Rajani and 
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Sanjay attacked his wife with slingshot and rest of the accused 

assaulted her with lathi. While accused were attacking them his mother-

in-law Smti Ohayla Basumatary, father-in-law Sivsuran Basumatary and 

brother-in-law came forward to save them but accused persons also 

assaulted them. 

27.  Then, accused persons fitted a plastic rope on the neck of his 

wife and pulled her by accused Suren, Prahlad and  Ranjan and threw 

her on the back side of the house and they again came back and 

assaulted him on his chest and neck as a result of which he fell on the 

ground. He was somehow pulled up and taken by his brother-in-law to 

his house where he got the information that his wife Anima died in the 

meantime.  

28. Since, it was night he lodged the FIR on the next day which was 

written by one Ananda Saikia as per his version. Ext. 6 is the FIR and 

Ext. 6(1) is his signature. Then police and Circle Officer of Chariduar 

Circle reached his house, did inquest by Circle Officer where he put his 

signature as witness. At the time of conducting inquest, the rope in the 

neck of his wife was still hanging. Police then seized two pieces of 

―lathi‖ and the ―rope‖ in his presence where he put his signature. Ext. 7 

is the inquest report and Ext. 7(1) is his signature. Ext. 8 is the seizure 

list. Ext. 8(1) is his signature. Material Ext. 1 is the two pieces of ―lathi‖ 

and material Ext. 2 is the ―plastic rope‖. Accused persons also killed two 

eggs laying chicken. 

29. PW4, Sivsuran Basumatary deposed that he knows all the 

accused persons being the persons of neighboring village. Informant 

Bimal Basumatary is his son-in-law and deceased Anima Basumatary 

was his daughter. According to him, accused persons killed his daughter 

about 5 years back. On the day of incident, he along with his wife 

visited the house of his son-in-law at about 6.30/7 PM to stay there as a 

guest and at the time of incident he was taking dinner. Then, accused 



Sessions Case No.  209 of 2010 Page 18 

 

 

persons trespassed into the house of his son-in-law and pulled out his 

daughter branding her responsible for witch crafting and killed her in the 

courtyard by assaulting her with dao, lathi etc and in the process 

accused persons also assaulted him but he somehow escaped but he 

suffered injury on the leg caused by wooden stick. His wife Ohalya 

Basumary also suffered injury on her head. Two boys took him out from 

there. The matter was later on informed to police and police took the 

dead body of his daughter. He also went to hospital for treatment. 

30. In his cross-examination he stated that his son in-law belongs to 

No. 3 Hekeraloga Village and his house is at No. 1 Jyontipur situated at 

a distance of 1 and half kilometer. He also stated that he do not know 

the name of accused persons but saw them on the day of incident and 

identified them in court by pointing their faces. He also stated that two 

chickens were roasted by him for eating but due to incident he could not 

eat the same. He however, denied the defence suggestion that accused 

persons did not pulled out his daughter by branding her as witch.  

31. PW5, Smti Ohayla Basumatary also corroborated the evidence of 

PW3 who in her evidence stated that she knows all the accused persons 

being the co-villager and neighbor and she stated that informant Bimal 

Basumatary is her son-in-law and deceased was her daughter. She 

stated that her daughter died as a result of assault by the accused 

persons about 7 years back from the date of her evidence. The incident 

occurred around 7 PM in the own house of her daughter Anima 

Basumatary. According to her, she was in the residence of her another 

daughter nearby the house of Anima and hearing hue and cry in the 

house of Anima she rushed there and saw the accused persons 

assaulting her son-in-law and then accused persons kicked and stabbed 

on the head, leg etc on her daughter and caused her death. Thereafter, 

accused left the spot. Accused persons killed her daughter by branding 

her as practicing witch crafting. Accused persons also assaulted her 

husband and herself as well, as a result of which, they had to take 
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treatment in the hospital. She also stated that accused persons left her 

daughter on the back side of the house by pulling her with rope. 

32. In her cross-examination she however, stated that she was in 

the house of her another daughter Swnsun and hearing hue and cry she 

rushed to the house of her daughter Anima where she saw gathering of 

the villagers and in the meantime accused persons caused the death of 

her daughter but they left the place seeing the gathering of the 

villagers. It was a dark night but she denied that she had not suffered 

any injuries on her head and chest. 

33. PW7, Anil Boro deposed that the incident occurred about 6 years 

back on the day of Biswakarma Puja at about 8 PM. At that time, he was 

performing puja at his house but one Subhon Boro informed him that 

wife of Bimal Basumatary had been killed by some persons so he rushed 

there and saw Anima Basumatary lying dead with a plastic rope around 

her neck and two wooden ‗lathi‘ lying nearby. Then police seized the 

stick and rope. Ext. 8 is the seizure list and Ext 8(2) is his signature 

identified by him. In his cross-examination however he stated that he do 

not know who were the persons involved in the incident.  

34. PW8, Ganeswar Boro is also one of the seizure witnesses who 

reached the place after the incident but saw the dead body of Anima 

Basumatary lying with a plastic rope around her neck and two wooden 

stick lying nearby. In his cross-examination he also expresses his 

ignorance how the incident took place and who were the persons 

involved in the crime. 

35. PW9, Smti Swnsun Basumatary deposed that she knows all the 

accused persons. She stated that incident took place about 7 years back 

prior to the date of her evidence on the day of Biswakarma puja at 

about 8 PM. On that day, hearing noise in the house of Bimal 

Basumatary she rushed there and saw accused persons assaulting Bimal 

Basumatary and his wife Anima Basumatary her elder sister. Pointing to 
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the accused persons present in the dock, she stated that they prevented 

her to intervene in the matter by pointing dao after assaulting with lathi, 

accused persons also strangulated her elder sister Anima Basumatary on 

her neck with a plastic rope causing her dead. Then she was dragged to 

the back side of the house. She stated that father of accused Sanjay 

was suffering from ailment so they suspect that her elder sister Anima 

Basumatary practiced witch crafting on him. 

36. In her cross-examination she denied the defence suggestion that 

she did not state before police that on the day of occurrence at about 8 

PM she heard noise in the house of Bimal Basumatary and having gone 

there saw accused persons assaulting Bimal Basumatary and his wife 

Anima Basumatary, her elder sister, and accused persons prevented her 

by pointing dao and after assaulting the accused persons strangulated 

her elder sister Anima Basumatary by using a plastic rope on her neck 

and dragged her body to the back side of her house. She denied that 

she had not seen the accused persons assaulting her elder sister Anima 

Basumatary and Bimal Basumatary. She also denied the defence 

suggestion that she did not see any occurrence and she deposed false 

evidence because Anima Basumatary is her elder sister and Bimal her 

brother-in-law. 

37. PW10, Rabin Mech who is the Gaon Burah of Aamloga Village is 

one of the inquest witness deposed that on the day of occurrence police 

party of Chariduar PS visited his house and asked him to accompany 

them to Thekeraloga Village and reached the house of Bimal 

Basumatary and went to the backyard of the house and saw a woman 

lying dead on the ground with plastic rope around her neck. The local 

people told that some persons had killed her suspecting of practicing 

witch crafting. The Circle Officer held inquest on the dead body and he 

stood as a witness. Ext. 7 is the inquest report and Ext. 7(1) is his 

signature. In his cross-examination he stated that he knows nothing 

about the occurrence and only inquest was done in his presence. 
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38. PW11, Thulka Boro @ Basumatary deposed that he knows the 

accused persons and the incident occurred on the day of Biswakarma 

puja in the year 2008. He and his wife Swnsun visited the house of 

Bimal Basumatary and saw the accused persons dragging Anima 

Basumatary by roping her neck and threw her behind her house as a 

result of which Anima died. 

39. In his cross-examination, PW11, Thulka Boro @ Basumatary 

stated that he told before police that some boys came from the back 

side of the house and attacked Bimal and Anima. His father-in-law 

Sivsuran visited his house on that day. His house at Gorkhapur and 

house of Bimal is at Thekeraloga Village and distance between the two 

house is around 10/12 Nol. He stated that there was no electric light in 

the house of Bimal and it was dark night. He denied villagers shouted 

―dacoit dacoit‖ and he falsely deposed in court that accused persons 

came to the place of occurrence and committed the crime. He also 

denied that he could not identify the accused persons. He stated that 

Bimal is his brother-in-law and deceased Anima was his sister-in-law. 

Police examined him after two days of the incident. He denied that he 

did not visit the house Bimal Basumatary along with his father-in-law 

and wife. He also denied that he deposed false evidence against the 

accused persons being the relative of the deceased. 

40. PW12, Ziaur Rahman deposed that on 18-09-2008 while he was 

in-charge at Chariduar Out Post at 8.30 AM received an information 

from Promod Basumatary and Sudhiram Sargiary that a group of dacoit 

killed the wife of Bimal Basumatary. In the said incident Bimal 

Basumatary got injured and under treatment in hospital. Accordingly, he 

entered the same in General Diary vide Chariduar OP GDE No. 360 

dated 18-09-2008 and visited the place of occurrence and found the 

wife of Bimal Basumatary lying dead with one rope on her neck at a 

distance of 100 meter on the western side of the house of Bimal 

Basumatary. Accordingly, he recorded statement of witnesses, prepared 



Sessions Case No.  209 of 2010 Page 22 

 

 

sketch map, seized the rope found on the neck of deceased along with 

two pieces of wooden lathi lying nearby the dead body in presence of 

the witnesses, Ext.8 is the seizure list. Ext. 8(4) is his signature. Ext. 10 

is the sketch map. Ext. 10(1) is his signature. He further stated that 

witnesses have given implicating statements that accused persons killed 

Anima Basumatary wife of Bimal Basumatary suspecting her of 

practicing witch crafting. Accordingly, he apprehended Ranjan 

Basumatary @ Bangal, Maheswar Mess @ Ranjit, Sanjay Basumatary, 

Prahlad Basumatary @ Pathar, Suren Basumatary @ Tika and Rajani 

Basumatary @ Lulu.  

41. According to him, inquest was also conducted by Circle Officer 

Satyajit Chetia of Chariduar Circle. Ext. 7 is the inquest report. Ext. 7(3) 

is his signature and Ext. 7(4) is the signature of Circle Officer Satyajit 

Chetia known to him. He also sent the dead body for post mortem. Ext. 

11 is the challan of the dead body and Ext. 11(1) is his signature. 

However, he could not arrest accused Sanjay Basumatary and 

Thanuram Basumatary. Later on, he collected the post mortem report 

and on conclusion of investigation submitted charge-sheet u/s 

147/148/448/323/302/307/429 IPC. Ext. 12 is the charge-sheet and Ext. 

12(1) is his signature.  

42. On the same day i.e. on 18-09-2008 Bimal Basumatary lodged 

the FIR. Ext. 6 is the said FIR and Ext. 6(2) is his signature and Ext. 

6(3) is the signature of Tapash Chakraborty the then O/C of Rangapara 

P.S.He also deposed that he had seen the material Ext.1 plastic rope 

and material Ext. 2 two pieces of wood seized by him vide Ext. 8 in 

court while deposing evidence.  

43. In his cross examination he stated that he visited the P.O. on the 

basis of GD entry. FIR Ext. 6 was received by him on 18-09-2008 and it 

was registered on 19-09-2008 at 12 O‘Clock and inquest was also done 

at 12 O‘Clock by Cricle Officer and on the same day he recorded the 
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statement of witnesses at about 1 PM and statement of seizure 

witnesses was made from 11.45 AM onwards. 

44. I O also stated that PW2 Sobhon Bodo did not state before him 

that accused persons assaulted the wife of Bimal Basumatary with lathi. 

He also did not state before him that when he reached the P.O. and 

asked the accused why they assaulted wife of Bimal accused told him 

not to come forward and out of fear he went back to his house. He also 

did not state before him that he went to village and informed his 

parents and coming back, he saw the dead body of Bimal‘s wife in the 

back side of the house and he also did not state before him that he saw 

injuries on the body of Bimal and he was taken out by his father-in-law. 

45. PW3 Bimal Basumatary also did not state before him that 

accused persons visited his house and told him that father of Sanjay 

was suffering from ailment and he did not recover even after treatment 

by doctor and wife of Bimal used black magic upon Tularam Basumatary 

(father of Sanjay). 

46. PW3 also did not state before him that accused Prahlad came to 

his house and gave blow on his neck and when he raised alarm his wife 

came out. Then, accused Rajani and Sanjay having slingshot in their 

hands and other armed with lathi and accused Rajani and Sanjay 

assaulted his wife with slingshot (gulti) and other accused persons also 

assaulted his wife with lathi then his mother-in-law, father-in-law, sister-

in-law and brother-in-law also came to his house. 

47. PW3 though stated to him that accused persons assaulted his 

wife and tied a rope on her neck and taken to the backside of the house 

but did not state that accused Suren tied the plastic rope, Prahlad and 

Rajani dragged her to the backyard. He stated that accused again came 

and assaulted him. 
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48. I.O. also stated that PW4 Sivsuran Basumatary did not state 

before him that accused persons assaulted his daughter by means of 

dao, lathi and wooden stick and stated that Ohalya Basumatary though 

named as the witness in the charge-sheet her statement could not be 

found in the case diary. 

49.  PW9 Swnsun Basumatary did not state before him that on the 

date of occurrence at about 8 PM she heard noise in the house of Bimal 

Basumatary and when she went there she saw accused persons 

assaulting Bimal Basumatary and his wife Anima Basumatary (her elder 

sister) and accused persons prevented her by pointing dao. 

50. The above being the prosecution evidence on record adduced by 

the prosecution. 

51. However, before coming to a final decision based on the 

prosecution evidence on record, it is necessary to refer to the definitions 

of ―victim‖, ―witch‖ & ―witch hunting‖ as defined in Section 2(f), (g) & 

(h) of the Assam Witch Hunting (Prohibition, Prevention and Protection) 

Act, 2015 which are as follows: 

 “Victim‖- means and includes any person who has been 

harmed, injured, made to suffer, either physically or mentally, or singled 

out by cruel and unjust treatment or killed or executed as a result of 

witch hunting; 

 ―Witch‖- means any person who has been supposedly identified, 

called, stigmatized, defamed or accused as Daini, Daina, Dakini, Dakan, 

Shoot, Bhootuni, or any other such name by person or persons under 

the grip of unrealistic and unfounded impression that such person has 

the power to harm anyone or society at large, in any manner; 

 ―Witch Hunting‖- means the identifying, calling. stigmatising, 

defaming or accusing any person as witch by any other person by 

words, or by signs or by indications or conducts or actions or in any 
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manner, thereby causing or abetting physical and! or mental harm or 

execution of a witch which may involve mass hysteria, lynching or any 

other activities; 

52. In this context, it is to be noted that initially charges were 

framed against accused Ranjan Basumatary @ Badal, Prahlad 

Basumatary, Maheswar Basumatary, Suren Basumatary, Rajani 

Basumatary and Sanjay Basumatary jointly u/s 302/34 IPC and also 

framed charge separately against each of the accused persons u/s 302 

IPC. However, at later stage having found the charges defective my 

learned Predecessor after giving an opportunity of hearing to both sides 

vide order dated 04-10-2018 altered the charge to Section 

447/448/323/302/307/429/34 IPC. As against the altered charge, no 

fresh evidence has been adduced by either side or defence re-cross-

examined the prosecution witnesses. In this backdrop, my findings are 

recorded below: 

53. Now, in the context of the arguments advanced by the learned 

defence counsel, it is to be seen whether there is any such contradiction 

and inconsistencies in the evidence of prosecution witnesses. On perusal 

of statement of Subhan Boro who is the vital prosecution witness being 

the informant and husband of deceased Anima Boro it is seen that there 

is no such major inconsistencies/contradictions of his statement before 

police with that of his evidence adduced in court as pointed out by the 

learned defence counsel because PW 3 in his statement before police 

clearly stated that on 17-09-2008 at 9 PM while he was in his house 

hearing hue and cry in the house of Bimal Basumatary he went there 

and saw Thanuram Basumatary, Sanjay Basumatary, Manjay 

Basumatary, Prahlad Basumatary, Suren Basumatary, Rajani 

Basumatary and Maheswar Basumatary assaulted Bimal Basumatary and 

his family members branding them as practicing witch crafting and also 

saw Anima Basumatary wife of Bimal Basumatary being badly assaulted 

by accused persons. 
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54. In his cross-examination, to the specific suggestion put to him by 

defence, PW2 Subhan Bodo denied that he did not state before police 

that accused persons assaulted the wife of Bimal Basumatary with lathi. 

55. Similarly, in his statement before police u/s 161 Cr.P.C. Bimal 

Basumatary also stated that accused persons suspected that his wife 

practiced witch crafting against Tularam Basumatary father of Manjay 

Basumatary & Sanjay Basumatary who did not recover even after 

treatment at hospital. They trespassed into the house of Bimal at 9PM 

accompanied with Thanuram Basumatary, Ranjan Basumatary @ 

Bangal, Maheswar Mech @ Beji, Prahlad Basumatary @ Pathar, Tika 

Basumatary @ Suren Basumatary assaulted him, his father-in-law, 

mother-in-law, brother-in-law and his wife and pulled her by roping her 

neck with a plastic rope and killed her on the back side of the house 

apart from causing damage to the property. 

56. It is seen that statement of Bimal Basumatary was recorded by 

police twice on the same day i.e. 18-09-2008 and in one such 

statement, he stated that accused Sanjay Basumatary and Manjay 

Basumatary along with 4/5 persons trespassed into his house and 

assaulted him, his father-in-law, mother-in-law & brother-in-law and 

also killed his wife branding her as a witch. In another statement 

recorded by police he categorically stated before police that at about 9 

PM Sanjay Basumatary, Manjay Basumatary along with Thanuram, 

Ranjan, Maheswar, Prahlad, Suren etc. trespassed into his house and 

assaulted him and his father-in-law, brother-in-law etc. and pulled his 

wife Anima Basumatary by roping her neck with a plastic rope to the 

back side of the house and killed her. Since, both the statements were 

recorded by police on the same date i.e. immediately after the date of 

occurrence, so, it is unclear which one of the statement was recorded 

first by the Investigating Officer. In his evidence in court PW 3 Bimal 

Basumatary, categorically implicated the accused persons being involved 

in the offence of committing murder of his wife except some minor 
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variations here and there which are bound to occur when a witness is 

examined after a gap of 4/5 years of the incident. 

57. Though, the statement u/s 161 Cr.P.C. is not evidence but as per 

Section 162 Cr.P.C. any part of statement of a witness if duly proved 

may be used by the accused, and with the permission of the court, by 

the prosecution, to contradict such witness in the manner provided u/s 

145 of the Indian Evidence Act.  

58. On perusal of the cross-examination of PW3 Bimal Basumatary, it 

is seen that as against the specific suggestion put by defence, PW3 

specifically denied that he did not state before police that accused 

persons visited his house and told him that father of Sanjay was 

suffering from ailment and he did not recover even after treatment by 

doctor and wife of Bimal used black magic upon Tularam Basumatary 

(father of Sanjay). 

59. In another suggestion put by learned defence counsel PW3 

specifically denied that he did not state before police that accused 

Prahlad came to his house and gave blow on his neck and when he 

raised alarm his wife came out.  

60. Now, on careful reading of the statements of PW3 Bimal 

Basumatary and PW2 Subhan Basumatary before police u/s 161 Cr.P.C. 

with that of their evidence adduced in court as PW3 and PW2 this court 

do not find any noticeable major contradiction or inconsistencies in the 

evidence of these two vital prosecution witnesses as contended by 

learned defence counsel during the course of argument. The I.O. in the 

course of his cross-examination mechanically deposed that PW2 and 

PW3 did not state before him about the participation of the accused 

persons in the incident. 

61. The evidence of PW1 Dr. Oli Roy Chakraborty who examined 

Soneswari Basumatary, Ohalya Basumatary, Sivsuran Basumatary and 
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Bimal Basumatary on 18-09-2008 and on examination she did not find 

any external injury on the body of Soneswari and Ohalya Basumatary 

but found severe tenderness over the lumber region on the body of 

Sivsuran Basumatary and superficial scratch mark over chest and diffuse 

swelling over neck of Bimal Basumatary caused by blunt object.  

62. Therefore, evidence of PW1 substantially corroborative to the 

evidence of PW3 & PW4 that they suffered injury in the incident even 

though minor in nature. Moreover, PW4 Sivsuran Basumatary, PW5 

Ohalya Basumatary, PW7 Anil Boro, PW8 Guneswar Boro, PW9 Swansun 

Basumatary also corroborated regarding the date, time and fact of 

incident and the injury sustained by them as well as by deceased of 

course, in a different manner. Therefore, their evidence cannot be 

discarded by being branded as untrue. 

63. In this context, the judgment referred by learned defence 

counsel reported in (1997) 2GLR 175 (Joynal Abedin .. Appellant 

Vs. State of Assam) appears different with the fact of the present 

case. As in the said case, the witness disclosed the name of accused at 

belated stage whereas in the present case, all the witnesses were 

examined by I.O. immediately on the next day of the incident and PW3 

Bimal Basumatary very clearly disclosed the names of the accused 

persons and at the first point of time before I.O. as well as in court and 

other witnesses have also disclose the names of the accused persons 

involved in the crime which has been duly supported by medical 

evidence and evidence of I.O. Therefore, the said judgment cannot be 

applied in the face of the present case. 

64. In another judgment referred by defence reported in (1992) 

Crl. L.J. 3454 of Hon’ble Supreme Court is also cannot be used with 

the facts of the present case because in the said case accused were 

identified by witnesses in court for the first time and I.O. did not made 

any test identification parade u/s 9 of Indian Evidence Act. However, in 
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the present case, accused were neighbours of PW3 Bimal Basumatary 

informant-cum-victim and known to him well so there is no question of 

conducting test identification parade or it is not a case that PW3 or 

other witnesses identified the accused for the first time in court. 

65. True it is that the incident occurred on 17-09-2008 and the 

evidence of PW2 Subhan Bodo was recorded in court on 23-08-2011 

and evidence of PW3 Bimal Basumatary was recorded in court on 04-04-

2012 after a period of almost 3 and 4 years respectively. There is 

considerable time gap between the date of incident and the date of 

recording their evidence as such, it is humanly impossible to recollect/ 

reproduce the scene of the incident and all other material facts in a 

cinematographic manner because of different capacity of different 

individuals to narrate the same story in different manner and because of 

different ability, memory and human frailty. It is seen that there is little 

inconsistencies in the evidence of PW 3 Bimal Basumatary, but this is no 

reason to discard his evidence altogether as fabricated one. In his zeal 

of narrating the story PW 3 may exaggerate something but while 

appreciating evidence court must consider the entire gamut of 

prosecution evidence on record not picking few lines of inconsistent 

evidence from here and there to negate the prosecution case. 

66. In this regard, this court beg to refer the judgment of Hon‘ble 

Apex Court reported in 2021 0 AIR(SC) 1169; 2021 1 ALT(Cri)(SC) 

495; 2021 1 Crimes(SC) 465; 2021 0 CrLJ 1655; 2021 3 JT 71; 

2021 3 Scale 321; 2021 2 Supreme 257; 2021 0 Supreme(SC) 

112 while deciding the law in respect of the offence committed by 

common intention and dealing with the matter of delay in recording 

evidence of witnesses in court held in para 6.1 of the judgment as 

under: 

“6.1 The case of the prosecution rests on the depositions of P.W.7, 

P.W.8 and P.W.27. The aforesaid witnesses can be said to be the star 

witnesses. P.W.27 is the informant-injured eye-witness whose presence at the 
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time of incident is established and proved. There is no reason to doubt his 

presence at the time of incident. He also sustained the injuries by a firearm 

which has been established and proved by the prosecution by leading medical 

evidence. The same is supported by the deposition of the medical officer 

P.W.21 – Dr. Braj Kishore Prasad Singh. The injuries sustained by the said 

witness P.W.27 by the firearm, as per the doctor, were, abrasion wound on 

right-hand elbow joint; several wounds of pallets on right hand and wound on 

little finger of right hand. As the injury sustained by him on little finger was 

simple in nature, it was possible for P.W.27 to give complaint/Fardbeyan in 

writing. There is no reason to doubt his presence at the time of incident as well 

as his deposition. The presence of appellant at the time of incident and his 

active participation has been established and proved by the prosecution by 

examining other two witnesses P.W.7 and P.W.8 also, along with P.W.27. There 

may be some contradiction/contradictions with respect to the role attributable 

to the appellant-accused and/or overt act by the appellant-accused. However, 

as rightly observed by the High Court, the deposition was recorded after a 

period of approximately 15 years, there are bound to be some minor 

contradiction/contradictions. However, it is also required to be noted that the 

appellant has been convicted for the offences punishable under Section 302 

with the aid of Section 34 IPC. Therefore, when the presence of the appellant-

accused at the time of incident and his active participation has been established 

and proved, it cannot be said that both, the learned Trial Court as well as the 

High Court, have committed any error in convicting the appellant-accused 

under Section 302 read with Section 34 IPC.‖ 

67. In the case in hand, admittedly, the gory and barbaric incident of 

murder took place on the night of 17-09-2008 in the house of deceased 

when her husband Bimal Basumatary was present who was subjected to 

assault by the accused persons and had to take treatment in the 

Hospital on 18-09-2008 for the superficial scratch mark over chest and 

diffuse swelling on his neck caused by blunt object as shown in Ext. 5 

and he lodged the FIR (Ext. 6) on the same day on 18-09-2008 

narrating the incident. In connection with the same incident Thurka 

Basumatary, Swnsun Basumatary, Ohalya Basumatary and Sivsuran 

Basumatary also visited the hospital in connection with GDE No. 360 

dated 18-09-2008. In his evidence, PW3, Bimal Basumatary categorically 

mentioned the names of the accused persons who took part in the 
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incident in which he lost his wife Anima Basumatary at the cruel hands 

of the accused persons and the injuries suffered by deceased as 

narrated by PW3 Bimal Basumatary & PW2 Subhan Boro has been 

corroborated by medical witness PW6 Dr. Achinta Kr. Baruah. Therefore, 

the participation of the accused persons in the incident with their 

common intention is writ large in the circumstances narrated by PW2 & 

PW3 as well as evidence of I.O. PW12 Jiaur Rahman who found the 

dead body of deceased Anima Basumatary lying dead with a rope in her 

neck at a distance of 100 meter on the western side of the house of 

Bimal Basumatary. 

68. It is a crime of murder committed by a group of villagers under a 

false belief of practicing witch crafting on the father of accused Sanjay 

and Manjay which is a very degrading and condemnable incident in 

which a young housewife had to sacrifice her life leaving aside her 

tender aged children and husband.  

69. If the evidence of PW6 Dr. Achinta Kr. Baruah is juxtaposed in 

the backdrop of the evidence of PW2 and PW3 it is crystal clear that 

what has been stated by PW 2 and PW 3 have been materially 

corroborated by the medical evidence because the doctor (PW 6) who 

did the post mortem on the dead body of Anima Basumatary on 18-09-

2008 in connection with Police requisition of Chariduar OP GDE No. 360 

found abrasion on the left side of the forehead and bleeding from nostril 

and also found ligature mark around the neck and haemorrhage 

secretion in the mouth. In his opinion death was due to asphyxia as a 

result of strangulation. 

70. In his cross-examination, PW6, Dr. Achinta Kr. Baruah deposed 

that he did not find impression of fingers around the neck but he found 

ligature mark on around the neck. Therefore, the evidence of PW2 

Subhan Bodo and PW3 Bimal Basumatary cannot be discarded as false 

and unworthy of credence merely because they are relatives of 
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deceased being husband and brother-in-law. The doctor PW6 found 

abrasion on the left side of the forehead and bleeding from the nostril 

as well as ligature mark around the neck and clarified that death was 

due to asphyxia and he did not find any impression of fingers around 

the neck which clearly suggest that body was pulled by accused and 

ligature was caused by the rope as stated by PW3 that accused persons 

pulled his wife by roping the neck of his wife with a plastic. 

71. Under the situation in which crime was committed, a court of 

law, therefore, is not only obliged to assess the evidence of witnesses 

but also duty bound to keep its eye open to the happenings around in 

the society to consolidate its belief in the touchstone of the hard realities 

of life. In the situation of the case like the present one, a court of law 

simply cannot thrown away the case of common intention of the 

accused persons in committing the crime whose participation in the 

incident may not be described by all the witnesses in a crystallize 

manner in the process of assault on deceased by each one of them but 

the fact remains that their presence on the spot remains undisputed. 

72. In his evidence, PW3 Bimal Basumatary categorically stated that 

accused Thanuram Basumatary, Ranjan Basumatary @ Bangal, 

Maheswar Mech @ Beji, Prahlad Basumatary @ Pathar, Tika Basumatary 

@ Suren Basumatary have participated in the incident of murder of his 

wife which fact has been supported by other witnesses even though 

they did not spell out the name of all the accused persons who have 

participated in the incident but they stated the fact of murder of 

deceased Anima Basumatary by all the accused persons with their 

common intention. Moreover, there was not a single suggestion from 

the defence during the cross-examination of PW3 Bimal Basumatary that 

he was not present in house at the time of incident and that the 

accused persons are strangers to him. PW3 Bimal Basumatary clearly 

stated that the accused persons are known to him more particularly 

accused Sanjay and Manjay are next door neighbor to him and this fact 
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has not been disputed by defence. Merely because incident took place at 

night this is not a ground to discard the evidence of PW 3 Bimal 

Basumatary more so, defence also not disputed the fact of identification 

of other accused persons by witness Bimal Basumatary who are also 

known to him. Therefore, commission of murder of Anima Basumatary 

by the accused persons with their common intention unerringly stands 

proved. 

73. In this context, this court felt it appropriate to refer a recent 

Division Bench Judgment of Hon‘ble Apex Court delivered on 06-07-

2021 reported in ―2021 0 Supreme (SC) 310‖ (Rakesh Vs. State of UP). 

On the said judgment in para 13 Hon‘ble Apex Court held that  

 13. It is also the case on behalf of the defence that according to the 

witnesses/eye-witnesses the weapon used was ‗dagger‘ and not ‗knife‘ and 

what is recovered is ‗knife‘ and PW2 has subsequently improved his deposition 

that the other accused caused injuries by knives. It is the case on behalf of the 

defence that even the doctor in his cross-examination has stated that it is very 

doubtful to say that the injuries were by sharp cutting weapon on both sides. 

However, it is to be noted that the doctor answered the question which was put 

to him. One is required to consider the entire evidence as a whole with the 

other evidence on record. Mere one sentence here or there and that too to the 

question asked by the defence in the cross-examination cannot be considered 

stand alone. Even otherwise it is to be noted that what is stated by the 

Doctor/Medical officer can at the most be said to be his opinion. He is not the 

eye-witness to the incident. PW1 & PW2 have categorically stated that the 

other accused inflicted the blows by knives. The same is supported by the 

medical evidence and the deposition of PW2. Injuries nos. 2 to 8 are sufficient 

by the sharp cutting weapon. Injuries nos. 2 to 8 are on different parts of the 

body which show the intention and conduct on the part of the other accused A2 

& A3. Therefore, they are rightly convicted for the offence punishable under 

Section 302 IPC with the aid of Section 34 IPC. Their presence and participation 

have been established and proved by the prosecution by examining PW1 & PW2 

who are found to be reliable and trustworthy witnesses. 

74. In another judgment passed by Hon‘ble Supreme Court in Crl. 

Apl. No. 81 of 2021 (Gulab ... Appellant Vs. State of Uttar 
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Pradesh ... Respondent) by Three Judge Bench of Justices D. Y. 

Chandrachud,  A. S. Bopanna and Vikram Nath, the Hon‘ble Supreme 

Court held in para 21, 24 & 27 as under regarding Section 34 of IPC: 

C.2 Common intention under Section 34 of the IPC 
21. Section 34 of the IPC provides that:  
  ―34. Acts done by several persons in furtherance of common 

intention.—When a criminal act is done by several persons in furtherance of the 
common intention of all, each of such persons is liable for that act in the same 
manner as if it were done by him alone.‖ 

 
24. Emphasizing the fundamental principles underlying Section 34, this 

Court held that:  
  (i) Section 34 does not create a distinct offence, but is a 

principle of constructive liability;  
  (ii) In order to incur a joint liability for an offence there must 

be a pre-arranged and pre-mediated concert between the accused persons for 
doing the act actually done;  

  (iii) There may not be a long interval between the act and 
the pre-meditation and the plan may be formed suddenly. In order for Section 
34 to apply, it is not necessary that the prosecution must prove an act was 
done by a particular person; and  

  (iv) The provision is intended to cover cases where a number 
of persons act together and on the facts of the case, it is not possible for the 
prosecution to prove who actually committed the crime. 

 
27. The evidence on the record clearly establishes a common intention 

in pursuance of which the appellant exhorted Idrish to kill the deceased. The 

prosecution is not required to prove that there was an elaborate plan between 

the accused to kill the deceased or a plan was in existence for a long time. A 

common intention to commit the crime is proved if the accused by their words 

or action indicate their assent to join in the commission of the crime. The 

appellant reached the spot with a lathi, along with Idrish who had a pistol. The 

appellant‘s exhortation was crucial to the commission of the crime since it was 

only after he made the statement that the enemy has been found, that Idrish 

fired the fatal shot. The role of the appellant, his presence at the spot and the 

nature of the exhortation have all emerged from the consistent account of the 

three eye-witnesses. 

75. In his evidence I.O., Ziaur Rahman Khan PW12 deposed that he 

received information from VDP, Secretary that a group of dacoit had 

killed the wife of Bimal Basumatary in which Bimal Basumatary also got 

injured and treated in hospital and he entered the information in 

General Diary vide Chariduar OP GDE No. 360 dated 18-09-2008 and 

visited the P.O.  on 18-09-2008 at 10.15 AM and visited the backyard of 

the house of Bimal Basumatary and found the wife of Bimal Basumatary 
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lying dead with a rope on her neck at a distance of 100 meter on the 

western side of the house of Bimal Basumatary. Accordingly, he 

recorded the statement of witnesses and prepared the sketch map, 

seized the rope found on the neck of deceased and two pieces of wood 

near the dead body in presence of witnesses. He also stated that 

witnesses implicated some persons stating that they killed Anima 

Basumatary suspecting her to be witch and he apprehend Ranjan 

Basumatary @ Bangal, Maheswar Mech @ Beji, Sanjay Basumatary, 

Prahlad Basumatary @ Pathar, Suren Basumatary @ Tika and Rajani 

Basumatary @ Lulu. 

76. Therefore, the evidence of I.O. also unerringly prove the fact 

that Anima Basumatary was killed by the accused persons by pulling her 

with a plastic rope at a little distance from the house of Bimal 

Basumatary and I.O. found the rope still hanging on the neck of 

deceased Anima Basumatary while he visited the spot. The seizure of 

the rope and two wooden lathi was duly proved in court as material Ext 

1 & 2 respectively and defence did not dispute this fact. According to 

I.O. Circle Officer Satyajit Chetia of Chariduar Circle conducted inquest 

on the dead body. Ext. 7 is the inquest wherein he put his signature 

marked as Ext. 7(3) identified by him. 

77. Ext. 7, the inquest report also clearly divulge the fact that there 

was bleeding and injury on the dead body and there was rope tied on 

her neck and injury on the back etc. which fact substantiate the 

evidence of PW2, PW3, PW6 & PW12. Though, in his cross-examination 

I.O. stated that he first received information about commission of 

dacoity in the house of Bimal Basumatary but none of the witnesses 

have stated this fact in their evidence and during investigation also I.O. 

did not find any evidence of commission of dacoity in the house of Bimal 

Basumatary and there is no evidence from any quarter to show that any 

valuable property were looted from the house of Bimal Basumatary in 

the said incident of dacoity rather the I.O. found the dead body of 
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deceased lying on the back side of the house of Bimal Basumatary with 

a rope on her neck which fortified the contention of PW 2 & 3 in 

material particulars. Where the source of information does not support 

the person informed, his statement also become hearsay. Therefore, the 

fact of dacoity as stated by I.O. is at best is hearsay but later part of his 

evidence found during investigation is important because it corroborates 

the evidence of PW2 & 3 in material particulars.  

78. As per Section 60 of Indian Evidence Act the evidence of PW3 

Bimal Basumatary who himself is the victim and husband of deceased 

and PW2 who also reached the spot and saw the incident is direct 

evidence and there is nothing to be suspected about their authenticity of 

their evidence. Mere noting down by I.O. in the GD Entry that a incident 

of dacoity took place in the house of Bimal Basumatary bears no 

significance in the absence of such evidence emerged in court more so, 

when the persons who gave the information were not even made 

witness to the case. In the face of it, the court is required to appreciate 

and visualize the entire backdrop of the case for coming to a reasoned 

decision instead of taking a pedantic & superficial view on the matter. 

79. The fact that accused persons stigmatized the family members of 

PW3 Bimal Basumatary and caused death of his wife Anima Basumatary 

by branding/calling/identifying her as a ―Daini‖ under the grip of 

unrealistic & unfounded impression that she by practicing witch crafting 

caused harm to Tularam Basumatary the father of Sanjany & Manjay on 

the allegation of not being recovered even after treatment by doctor. 

Then, accused persons not only attacked the family members of Bimal 

Basumatary but also killed the wife of Bimal Basumatary by their 

conduct and actions as deliberated above. This shows that certain 

section of village people is still reeling under evil influence of 

superstition which took the life of an innocent young housewife as a 

result of such unfounded and unrealistic belief which is a social evil still 

persist in the mind of persons even though the world is moving so fast 
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towards twenty first century. Deceased Anima Basumatary is the victim 

of one of such classic case of dogmatic social evil still ruling the roost in 

the mind of rustic persons indulging in such crimes definitely needs to 

be dealt with iron hands to prevent recurrence of such tragic incidents 

again in future in the society. No civilized society can appreciate and 

subscribe such kind of devilish act of mindless people which is certainly 

a social evil coming in the way of development of society. 

80. As regards commission of offence u/s 447/448/323/34 IPC, it is 

seen that prosecution evidence is sufficient to hold the accused persons 

guilty under the aforesaid penal provisions because PW3 Bimal 

Basumatary clearly deposed that accused persons committed trespass 

by entering into his house, assaulted him, his father-in-law and wife 

causing injuries and consequent death in furtherance of their common 

intention and the fact of injury suffered by PW3 Bimal Basumatary, PW4 

Sivsuran Basumatary, his father-in-law has been proved by evidence of 

PW1 Dr. Oli Roy Chakraborty who found injury on their body of course 

minor which constitutes the ingredients of the offence of causing hurt to 

them by accused persons. In the said incident of assault, participation of 

all accused persons is not sin-qua-non. Mere presence of them is 

sufficient when they attended the house of deceased with their common 

intention. The fact that accused have trespassed in the house of Bimal 

Basumatary is also established by the evidence of PW3 and other 

witnesses. 

81. But, the offences u/s 307/429 IPC in the estimation of this court 

have not been proved as the injury suffered by PW3 & PW4 is not of 

such a nature which attract the ingredients of offence u/s 307 IPC and 

also there is no conclusive evidence that in the said incident accused 

persons killed the domesticated hens of Bimal Basumatary. Therefore, 

both the charges u/s 307/429 IPC is not established for holding the 

accused persons guilty. 
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82. In this context, it is also relevant to discuss Section 5 of Assam 

Witch Hunting (Prohibition, Prevention and Protection) Act, 2015 which 

provides that for causing death of any person by assaults or use of 

criminal force against a person branding to be a witch prescribed 

punishment in accordance with Section 302 of IPC, 1860. 

83. In view of the forgoing discussion, this court is of the considered 

view that prosecution has been able to establish the case against the 

accused persons u/s 447/448/323/302/34 IPC beyond all reasonable 

doubt and accordingly all the five accused persons are found guilty for 

the aforesaid offences. 

84. I have considered the Probation of Offenders Act. Accused 

persons in the present case are all matured persons well aware about 

the consequences of their acts and they had demonstrated their wicked 

mind by killing a young woman who was their neighbour which set a 

wrong trend in the society for which they do not deserve to be 

considered under the provision of the Probation of Offenders Act. 

SENTENCE HEARING 

85. I have heard accused Ranjan Basumatary, Rajani Basumatary, 

Sanjay Basumatary, Prahlad Basumatary and Maheswar Basumatary on 

the point of sentence as provided u/s 235 (2) Cr.P.C. It is submitted that 

accused Ranjan Basumatary aged 30 years, Sanjay Basumatary aged 28 

years, Prahlad Basumatary aged 30 years, Maheswar Basumatary aged 

32 and Rajani Basumatary aged 32 years old and they have their family 

responsibility. In the event, they are awarded harsher punishment their 

innocent family members will suffer. Therefore, accused persons prays 

to impose lesser punishment. 

86. In a judgment reported in Mukesh & Anr. vs State for NCT Of 

Delhi & Ors. Supreme Court held as under: 
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―340. The Court in Haresh Mohandas Rajput v. State of Maharashtra 

[171], while dealing with the situation where the death sentence is warranted, 

referred to the guidelines laid down in Bachan Singh (supra) and the principles 

culled out in Machhi Singh (supra) and opined as follows: 

19. In Machhi Singh v. State of Punjab this Court expanded the rarest 

of rare formulation beyond the aggravating factors listed in Bachan Singh to 

cases where the collective conscience of the community is so shocked that it 

will expect the holders of the judicial power centre to inflict the death penalty 

irrespective of their personal opinion as regards desirability or otherwise of 

retaining the death penalty, such a penalty can be inflicted. But the Bench in 

this case underlined that full weightage must be accorded to the mitigating 

circumstances in a case and a just balance had to be struck between the 

aggravating and the mitigating circumstances. After so stating, the Court ruled 

thus: 

20. The rarest of the rare case comes when a convict would be a 

menace and threat to the harmonious and peaceful coexistence of the society. 

The crime may be heinous or brutal but may not be in the category of the 

rarest of the rare case. There must be no reason to believe that the accused 

cannot be reformed or rehabilitated and that he is likely to continue criminal 

acts of violence as would constitute a continuing threat to the society. The 

accused may be a menace to the society and would continue to be so, 

threatening its peaceful and harmonious coexistence. The manner in which the 

crime is committed must be such that it may result in intense and extreme 

indignation of the community and shock the collective conscience of the 

society. Where an accused does not act on any spur-of-the- moment 

provocation and indulges himself in a deliberately planned crime and [pic] 

meticulously executes it, the death sentence may be the most appropriate 

punishment for such a ghastly crime. The death sentence may be warranted 

where the victims are innocent children and helpless women. Thus, in case the 

crime is committed in a most cruel and inhuman manner which is an extremely 

brutal, grotesque, diabolical, revolting and dastardly manner, where his act 

affects the entire moral fibre of the society e.g. crime committed for power or 

political ambition or indulging in organised criminal activities, death sentence 

should be awarded. (See C. Muniappan v. State of T.N [172]., Dara Singh v. 

Republic of India[173], Surendra Koli v. State of U.P.[174], Mohd. Mannan[175] 

and Sudam v. State of Maharashtra[176].) 

21. Thus, it is evident that for awarding the death sentence, there 

must be existence of aggravating circumstances and the consequential absence 
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of mitigating circumstances. As to whether the death sentence should be 

awarded, would depend upon the factual scenario of the case in hand...... 

357. When we cautiously, consciously and anxiously weigh the 

aggravating circumstances and the mitigating factors, we are compelled to 

arrive at the singular conclusion that the aggravating circumstances outweigh 

the mitigating circumstances now brought on record. Therefore, we conclude 

and hold that the High Court has correctly confirmed the death penalty and we 

see no reason to differ with the same.‖ 

87. However, coming back to the facts of the present case, it is seen 

that accused persons namely, Ranjan Basumatary, Rajani Basumatary, 

Sanjay Basumatary, Prahlad Basumatary and Maheswar Basumatary 

committed ghastly and barbaric crime of murder of a young house wife 

branding her to be a witch right in presence of her husband by suddenly 

forming a group with their common intention and caused the death of 

Anima Basumatary by pulling her with a plastic rope on her neck but 

they may not thought that by their action death of Anima Basumatary 

would be caused because they acted under false grip of unrealistic and 

unfounded impression that deceased practiced witch crafting on Tularam 

Basumatary. The way they committed the act, this court is of the 

considered view that their act cannot be said to be in the category of 

rarest of rare cases so as to award death penalty. 

88. Having taken into consideration the nature and gravity of the 

crime and all pervasive effect of such crime in the society irrespective of 

the fact that accused persons have considerable life span and family 

responsibility, this Court consider it appropriate to award punishment to 

the accused persons in the following order: 

 i) For offence u/s 302/34 IPC- All the accused persons are 

awarded rigorous imprisonment for life and to pay a fine of Rs. 

5,000/− (Rupees Five Thousand) only each in default of payment 

of fine, accused persons shall be liable to undergo another 3 (three) 

months simple imprisonment. 
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 ii) For offence u/s 447/34 IPC- All the accused persons are 

awarded simple imprisonment for a term of 3 (three) months and 

to pay a fine of Rs. 500/− (Rupees Five Hundred) only each in 

default of payment of fine, accused persons shall be liable to undergo 

another 10 (ten) days simple imprisonment. 

 iii) For offence u/s 448/34 IPC- All the accused persons are 

awarded simple imprisonment for a term of 1 (one) year and to 

pay a fine of Rs. 500/− (Rupees Five Hundred) only each in 

default of payment of fine, accused persons shall be liable to undergo 

another 15 (fifteen) days simple imprisonment. 

 iv) For offence u/s 323/34 IPC- All the accused persons are 

awarded simple imprisonment for a term of 1 (one) year and to 

pay a fine of Rs. 500/− (Rupees Five Hundred) only each in 

default of payment of fine, accused persons shall be liable to undergo 

another 15 (fifteen) days simple imprisonment. 

89. All the sentences will, however, run concurrently. 

90. In view of Section 357(1) Cr.P.C. the total fine of Rs. 6,500/- x 5 

= Rs. 32,500/- (Rupees Thirty Two Thousand Five Hundred) only 

imposed on accused persons is directed to be paid to the husband of 

deceased as compensation for the loss of his wife and injury suffered. 

The payment of such fine is however, subject to conditions laid down in 

Section 357(2) Cr.P.C. 

91. Apart from this, by invoking provisions of Section 357-A (2) & (3) 

Cr.P.C. the District Legal Services Authority, Sonitpur, Tezpur is directed 

to make an inquiry and suggest award of adequate compensation to the 

family of victim for rehabilitation/financial assistance as provided under 

Victim Compensation Scheme of the Government of Assam. 

92. Let a copy of the judgment be forwarded to the Secretary DLSA, 

Sonitpur, Tezpur for information and doing the needful immediately. 
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93. All the accused persons be taken into custody immediately. 

94. The bail bonds of accused persons namely, Ranjan Basumatary, 

Rajani Basumatary, Sanjay Basumatary, Prahlad Basumatary and 

Maheswar Basumatary stands cancelled and sureties‘ stands discharged. 

95. The period of detention, if any, already undergone by accused 

persons during the course of investigation, enquiry or trial shall be set 

off against the term of imprisonment as provided u/s 428 Cr.P.C. 

96. Let copies of the judgment be furnished to the accused persons 

free of cost as provided in section 363 Cr.P.C. 

97. The seized items be disposed off in accordance with law in due 

course. 

98. Accused persons have been informed about their rights of appeal 

to Higher Court against the judgment of conviction and sentence. 

99. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Sonitpur as provided in section 365 Cr.P.C.  

100.    Send back the GR case to the learned committal court. 

101. Judgment is pronounced and delivered in open court under the 

hand and signature of this Court on this 28th day of February, 2022. 

 
 
                                                                  (C.B.Gogoi) 
                 Sessions Judge, 
                       Sonitpur,Tezpur. 
 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 
         Sonipur,Tezpur 
 


