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FORM A 

 
 

 

 
IN THE COURT OF SESSIONS JUDGE, SONITPUR, 

TEZPUR 
 

Present: Sri Chatra Bhukhan Gogoi, AJS, Sessions 

Judge. 

 
 

[Date of the Judgment] 

03-03-2022 

 
 

[Sessions Case No 186 /2016] 
 

(Details of FIR/ Crime and Police Station) 

 
 
 

Complainant : 

STATE OF ASSAM 

OR 

Bijay Tanti 

 
REPRESENTED BY 

 
Learned Public Prosecutor Mr. Munin Chandra 
Baruah. 

 
 

 
ACCUSED PERSONS 

1. Lalu Tanti @ Ajit Tanti, 

S/O- Lt. Naresh Tanti, 

2. Asha Tossa 

W/O- Lt. Dipak Tossa 

Both resident of Vill- Borjuli 17 No. Line, 

P.S. Rangapara, 

Dist- Sonitpur. 

 
REPRESENTED BY 

 

1) Dulumoni Sinha, Advocate. 
2) P.S. Sethi, Advocate. 
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FORM B 
 

Date of Offence 06-05-2016 

Date of FIR. 07-05-2016 

Date of Charge-sheet 27-05-2016 

Date of Framing of Charges 08-08-2016 & 15-06-2019 

Date of commencement of evidence 02-09-2016 

Date on which judgment is reserved NIL  

Date of the Judgment 03-03-2022 

Date of the Sentencing Order, if any 03-03-2022 

 

Accused Details 
 

 
 

 
Rank of 

the 

Accused 

 
 

 

 
Name of 

Accused 

 
 

 

 
Date of 

Arrest 

 
 

 
Date 

of 

Releas

e on 

Bail 

 
 

 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 

 

 
Sentence 

Imposed 

 
Period  of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

 

Daily 

Labour  

 

Lalu Tanti @ 
Ajit Tanti 

 

07-05-
2016 

 
 

 

13-12-
2016 

 

 

Section 
302/34 

IPC. 

 

 
Convicted 

 

R.I. for life & pay 

fine of Rs. 
10,000/-. In 

default of fine, SI 

for 3 months. 

 

7 months 6 
days 

 

Daily 

Labour 

 

 

Asha Tossa 

 

 
NIL 

 

 
NIL 

 

Section 
302/34 

IPC. 

 

 
Acquitted 

 

 
NIL 

 

 

NIL 
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Form C 

A.  Prosecution 

 
RANK 

 
NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL WITNESS, 
PANCH WITNESS, OTHER WITNESS) 

PW1 Dr. Sanjay Roy Medical Witness. 

PW2 Sri Bijay Tanti Other Witness (Informant). 

PW3 Sri Philip Gowala 
Other Witness. 

PW4 Sri Bir Singh Other Witness. 

PW5 Sri Kartik Narayan Seizure Witness. 

PW6 Sri Sankar Nayak Other Witness. 

PW7 SI Jatin Chandra Borah Police Witness (I.O.). 

 

B. Defence Witnesses, if any : 
 

 
 

 

C. Court Witnesses, if any : 

 

 
RANK 

 
NAME 

NATURE OF EVIDENCE 
(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL WITNESS, 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

 

 
 

RANK 

 

NAME 

NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL 
WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 
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LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 
 

Sr. No Exhibit Number Description 

1 Ext.- 1 Post Mortem Report. 

2 Ext.- 2 FIR.  

3 Ext.- 3 Seizure List.  

4 Ext.- 4 Inquest Report.  

5 Ext.- 5 Extract copy of GDE No. 132 dated 05-05-
2016.  

6 Ext.- 5(A) Relevant portion of statement of Philip 
Gowala. 

7 Ext.- 6 Charge-sheet. 

8 Ext.- 7 Sketch Map. 

 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 

 
C. Court Exhibits 

 

D. Material Objects: 
 

Sr. No Material Object Number Description 

1 Material Ext. 1 
Spoon 

2 Material Ext. 2 
Sickle 

3 Material Ext. 3 
Bamboo Lathi size about 2½ ft. 

Sr. No Exhibit Number Description 

Nil Nil Nil 
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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 186 of 2016 

Under section 302/34 of I.P.C 

(Arising out of G. R Case No. 1399 of 2016) 

     
State of Assam 

 
     –Vs–  
 

1. Lalu Tanti @ Ajit Tanti and  

2. Smti Asha Tossa 

   ... Accused Persons  

 

Present:        Sri C.B. Gogoi,  

Sessions Judge,  

      Sonitpur :Sonitpur. 

 
For the State   :     Mr. M.C. Baruah, Public Prosecutor                 

 

For the accused persons :     Mr. P. S. Sethi & Smti. Dulumoni Sinha. 

  

Date of Argument  :     17-02-2022 

 

Date of Judgment   :     03-03-2022. 

 

JUDGMENT 

1. The brief fact of the prosecution case is that on 07-05-2016 one 

Sri Bijay Tanti lodged an FIR in Rangapara Police station stating inter-

alia that on 06-05-2016, at about 9 PM, his maternal uncle Dipak Tossa 

and maternal aunt Asha Tossa had a quarrel regarding domestic matter 

following which, his maternal uncle allegedly cut the neck of maternal 

aunt with a sickle. Then, his cousin Lalu Tanti was called who hit Dipak 

Tossa on his head with a sharp cutting instrument and also assaulted 

him with bamboo Lathi. Then, matter was informed to garden Manager 
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and thereafter injured was taken to Rangapara Police station in 108 

vehicle. Hence, the case.     

2. Following the information, police of Rangapara Police station got 

a case registered being Rangapara PS case No. 41/2016 u/s 302 IPC 

and O/C of Rangapara Police station entrusted SI Abdul Baser Mullah to 

investigate the case. 

3.  Accordingly, the Investigating Officer visited the place of 

occurrence, recorded the statement of witnesses u/s 161 Cr.P.C., seized 

one spoon, one „kachi‟ without handle, one bamboo lathi vide seizure 

memo, Ext.3 (MR NO. 08/16), did inquest on the dead body  Ext. 4, did 

post mortem on the dead body of the deceased through Dr. Sanjay Roy, 

(Ext. 1), drew the sketch map (Ext. 7) and on conclusion of   

investigation, having found prima-facie case police finally laid the 

charge-sheet against accused Lalu Tanti @ Ajit Tanti but Smti Asha 

Tossa was not included in the list of accused but sent a request to 

discharge her from the offence.    

4. During the course of trial, when accused appeared in Court, the 

learned Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur, J. 

Sarmah, vide order dated 27-06-2016 committed the case record 

against the accused Lalu Tanti @ Ajit Tanti to the Court of Sessions for 

trial after due compliance of Section 207 of Cr.P.C. 

5. Receiving the case record on committal, my learned predecessor 

registered a case being Sessions Case No. 186 of 2016 and thereafter, 

having heard the learned lawyers appearing for both sides and on 

perusal of the materials available on record, having found prima-facie 

case, my learned predecessor, vide order dated 08-08-2016 framed 

charge against accused Lalu Tanti @ Ajit Tanti u/s 302 IPC. The 

particulars of the offence on being read over and explained accused 

pleaded not guilty and claimed trial. Accordingly, directed the 

prosecution to issue summonses to the witnesses.  
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6. Subsequently, during the course of examination of witness, 

based on implicating evidence emerged in the mouth of prosecution 

witnesses, my learned predecessor vide order dated 06-05-2019 

arraigned accused Asha Tossa as an accused by exercising power u/s 

319 Cr.P.C. Thereafter, vide order dated 19-07-2019 hearing the learned 

counsel appearing for both sides and on perusing the materials on 

record, charge u/s 302/34 IPC was framed against accused Asha Tossa. 

The particulars of the offence on being read over and explained, she 

pleaded not guilty and claimed trial.     

7. During the course of trial, prosecution altogether examined as 

many as 7 witnesses including the informant, the Medical officer as well 

as the Investigating Officer.  

8. At the end of the prosecution evidence, accused were examined 

u/s 313 Cr.P.C., however both the accused have taken the plea of 

innocence and as such they denied the prosecution case as false. But, 

on being asked, both the accused declined to adduce defence evidence. 

Their plea is total denial of the prosecution case.     

9. POINT FOR DETERMINATION : 

Whether accused Asha Tossa and Lalu Tanti @ Ajit 

Tanti, in furtherance of their common intention, 

caused death of Dipak Tossa and thereby 

committed offence punishable u/s 302/34 IPC as 

alleged ?” 

Discussions, Decisions and Reasons thereof.   

 

10. I have heard the arduous argument of the learned lawyers 

appearing for both sides. 
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11. The learned PP Mr. M.C. Baruah, appearing for the State 

arduously contended that this is a case of murder by none other than 

the wife in collaboration with accused Lalu Tanti @ Ajit Tanti and in 

order to bring home the guilt of the accused, prosecution examined 

altogether 8 witnesses including the informant, the Medical officer and 

the Investigating Officer. Even though, out of 7 witnesses, PW 3 Philip 

Gowala, PW 4 Bir Singh, PW 5 Kartik Nayak and PW 6 Sankar Nayak 

were declared hostile but the evidence of informant has been duly 

corroborated by the evidence of Medical officer as well as the 

Investigating Officer. Therefore, there is no legal impediment in 

recording the Judgment of conviction u/s 302/34 IPC against accused 

Asha Tossa and Lalu Tanti @ Ajit Tanti as the evidence against them are  

very natural, credible and trustworthy.  

12. Learned P.P. further submitted that for sustaining conviction, the 

number of witnesses is not material but quality of evidence counts. 

Therefore, even though, few of the prosecution witnesses were declared 

hostile but the evidence of informant, the Medical officer and the 

Investigating Officer is worthy of credence.   

13. On the other hand, learned counsel for the accused persons 

vehemently refuted the submissions made by learned P.P., contending 

inter-alia that most of the prosecution witnesses had gone hostile 

against the prosecution and in such a situation, the evidence of the 

informant which is not direct does not lend credence to the prosecution 

case. 

14. Merely, because the doctor found injuries on the dead body of 

the deceased, this does not suggest that the accused had killed the 

deceased. In absence of any direct implicating evidence against the 

accused, on the basis of mere suspicion, no conviction can be sustained 

in a case u/s 302/34 IPC. Since, the offence alleged against the accused 
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is serious in nature heavy duty is cast upon the prosecution to bring 

penetrating formidable evidence. 

15. Based on the rival submissions of learned lawyers appearing for 

the state as well as for the accused persons, this court is required to 

consider the evidence of the prosecution witnesses as well as 

documents produced and proved by the prosecution from very close 

range for coming to a final conclusion of the case. Admittedly, as 

submitted by learned Public Prosecutor, PW 3 Philip Gowala, PW 4 Bir 

Singh, PW 5 Kartik Nayak and PW 6 Sankar Nayak were declared 

hostile, so there remains only the evidence of Medical Officer Dr. Sanjay 

Roy (PW 1), informant Bijay Tanti (PW 2) and I.O. PW7 Jatin Ch. Borah. 

So, for the sake of convenience evidence of these vital witnesses are re-

produced below: 

16. PW 1 Dr. Sanjay Roy, in his evidence deposed that on 07-05-

2016 while he was working as SDMO at KCH, Tezpur, at about 12.45 

p.m. he performed post mortem examination on the dead body of Dipak 

Tossa, male, 40 years, S/o Late Ulla Tossa of village Borjuli, 17 No. Line, 

PS Rangapara in reference to Rangapara PS Case No. 41/16, escorted 

and identified by UBC 114 Rajesh Kujur and Bijay Tanti and found the 

following : 

 External appearance: 

 A male dead body average built, medium height, short black 

hair, muddy complexion, eyes closed wearing long pant and T shirt.  

 1. Rigor mortis present. 

 2. A sharp cut injury seen on occipital region (back side). Right 

side of head over scalp 3 cm x 2 cm x 1 cm. 

 Fracture of skull, brain matter comes out. Clotted blood seen 

around the region.  

 3. Nature of weapon – sharp weapon 

 4. No external injury seen. Other organs were healthy and all the 

injuries were ante-mortem in nature.  
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 The doctor opined that the cause of death was haemorrhage and 

shock as a result of injury described and these injuries were sufficient to 

cause death of a person. Ext. 1 is the post mortem report and Ext.1 (1) 

is his signature.  

17. In his cross-examination, he stated that no other external 

injuries were seen except the injuries as described in the report and 

only sharp weapon has been used for causing the injuries on the 

deceased.      

18.     PW 2, Sri Bijay Tanti, who is the informant deposed that he knew 

accused Lalu Tanti and deceased Dipak Tossa. The incident took place 

on 06-05-2016 at about 9 p.m. as there was quarrel between Dipak 

Tossa and his wife Asha Tossa following which Dipak assaulted his wife 

Asha Tossa. So, Asha Tossa went to her mother‟s house and came back 

accompanied by Lalu and Biswajit Nayak to the house of Dipak Tossa. 

Though, he stated that he has not seen the assault by Lalu and Biswajit 

but while he reached the house of Dipak Tossa he saw Lalu coming out 

with a bamboo stick in his hand and also saw Dipak Tossa was lying 

with the support of the bamboo wall and saw injury on the back side of 

head of Dipak. Then he called 108 Ambulance. Villagers also gathered 

there and informed police. Then police came and took the dead body of 

Dipak to the police station. 

19. On the next day, he filed the ejahar which was written by one 

person as per his version wherein he put his signature in Ext.2 and Ext. 

2(1) is his signature. Wife of the deceased stated that she had assaulted 

her husband with a silver large spoon (Heta). Police seized the said 

spoon, bamboo lathi and one sickle without handle from the place of 

occurrence vide seizure list Ext. 3 and Ext. 3(1) is his signature. Material 

Ext. 1 is the said spoon, Material Ext. 2 is the said sickle and Material 

Ext. 3 is the said bamboo lathi measuring about 2½ ft. Police also 

conducted inquest over the dead body at the police station and he stood 

as a witness. Ext. 4 is the inquest report and Ext. 4(1) is his signature.  
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20. In his cross-examination, he stated that his house is situated at a 

distance of half km from the house of the deceased and he reached 

after about 20 minutes of the incident. He stated that there are houses 

of Ashok Tossa and Kusha Tossa near the house of the deceased and 

they are near relative of deceased Dipak Tossa. Dipak had three children 

namely, two daughters and one son and at the time of incident they 

were present at the place of occurrence. Dipak Tossa used to drink 

alcohol and on the day of incident he was drunk. He also stated that the 

quarrel between the husband and wife is a routine affair and on the day 

of incident Dipak Tossa assaulted his wife with a sharp weapon on the 

back of her neck. She tied the place of injury with a „gamocha‟ to stop 

the bleeding and Asha Tossa told before him that her husband assaulted 

her so she also assaulted her husband on his head. 

21. Near the place of occurrence, there are houses of Krishna Tossa, 

Sonu Nayak, Dharma Nayak, Mohan Nayak, Janki Tossa and Dhanu and 

some of them are relatives of Dipak Tossa. The wife of Mohan Nayak 

informed him about the incident who is still alive and living in the same 

village. Material Ext. 1 to 3 are seized by police from the place of 

occurrence on the day of incident. He had not seen blood stains on 

material exhibits but the articles seized by police are commonly found in 

the houses of villagers. 

22. PW 2, Bijay Tanti, further in his cross-examination stated that he 

lodged the Ejahar Ext. 3 and Ext. 3(1) is his signature given in the police 

station. He also stated that he gave statement before police on the next 

day and he corroborated the fact that he stated before police that Asha 

Tossa assaulted her husband with a „kachi‟ on his neck as such he 

sustained injuries. He also saw Lalu Tanti about 50 meters away from 

the place of occurrence. He denied that he deposed false evidence.   

23. The learned counsel appearing for the accused submitted that 

there is huge contradiction in the evidence of alleged eye witness with 



Sessions Case No.  186 of 2016 Page 12 

 

 

that of the evidence of doctor. The evidence of PW2 Bijay Tanti reveals 

that when he reached the house of victim he saw accused Lalu Tanti @ 

Ajit Tanti coming out with a bamboo lathi in his hand and saw Dipak 

Tossa (deceased) was lying with the support of the bamboo wall and he 

saw injury on the backside of the head. According to evidence of PW2 

regarding the incident he lodged the FIR (Ext.1) and during his presence 

police seized one spoon (heta), bamboo lathi and one sickle without 

handle vide Ext. 3. Therefore, if from the evidence of PW2 it is assumed 

that accused Lalu Tanti assaulted the deceased with a bamboo on his 

head then it contradicts the evidence with PW1 the Medical Officer who 

deposed that on examination of the dead body he found one sharp cut 

injury on occipital region (back side) and fracture on the right side of 

head over scalp 3cm X 2cm X 1cm. 

24. He also deposed that from the fracture of scalp brain matter 

comes out, clotted blood seen around the region and nature of weapon- 

sharp weapon and no other external injury were seen. From the 

evidence of Doctor it is, therefore, clear that there is only single injury 

caused on the head of deceased so, the learned defence counsel 

contended that the said injury on the head of deceased was not caused 

by lathi because doctor clearly stated that the nature of weapon used 

was sharp weapon, lathi is usually a blunt weapon and it cannot cause 

any injury which is sharp in nature. 

25. On the other hand, learned counsel appearing for the accused 

Asha Tossa contented that, in this case, accused Asha Tossa was also 

arraigned as a accused by Court vide order dated 06-05-2019 only on 

the submission of the learned PP that there is implicating materials 

available against accused Asha Tossa wife of deceased. It was observed 

in the order that police registered the case u/s 302 IPC and during 

investigation it has come to light that on the day of incident there was a 

quarrel between the deceased Dipak Tossa and his wife Asha Tossa 

where Dipak Tossa assaulted Asha Tossa and then Asha Tossa called 
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her nephew Lalu Tanti who gave blow to the deceased with iron 

instrument on his head and again with bamboo lathi as a result of which 

Dipak Tossa died. 

26. During investigation police arrested Asha Tossa as well as Lalu 

Tanti but she was not sent up for trial. Hence, based on the aforesaid 

submission of learned PP the Court arraigned Asha Tossa as accused by 

exercising power u/s 319 of Cr.P.C. The learned counsel for accused 

Asha Tossa however, vociferously contended that none of the 

prosecution witnesses have seen the accused Asha Tossa causing 

assault on the head of her deceased husband so, during investigation 

police though arrested her but on final count not sent her for trial after 

having not found any implicating material against her. 

27. But, subsequently making Asha Tossa as accused in the case on 

the submission of learned PP without having any cogent, credible and 

direct evidence emerged against her during the course of evidence of 

prosecution witnesses is clearly unsustainable in law and fact. It is a 

abuse of power of the court because in the impugned order dated 06-

05-2019 there was no any definite discussion that basis on evidence of 

such and such witness, the court come to unfailing conclusion that there 

is, in fact, credible evidence emerged in the mouth of the witnesses to 

arraign her as accused but the order does not reveal any such 

discussion while implicating Asha Tossa as accused. 

28. In support of his contention learned counsel has placed reliance 

on the judgment of the Hon‟ble Supreme Court Crl. Apl. No. 

395/2019 arising out of SLP (Crl.) No. 4626/2017 and in the said 

judgment the Hon‟ble Supreme Court in paragraph No. 21 held as 

under: 

 “21. The order u/s 319 of the court therefore could not be passed 
only because first informant or one of the witnesses seeks to implicate other 
person. Sufficient and cogent reasons are required to be assigned by the court 
so as to satisfy the ingredients of the provisions. Mere ipse dixit would not 
serve the purpose. Such an evidence must be convincing one at least for the 
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purpose of exercise of the extraordinary jurisdiction. For the aforementioned 
purpose, the courts are required to apply stringent tests; one of the tests being 
whether evidence on record is such which would reasonably lead to conviction 
of the person sought to be summoned.” 

 

29. Learned counsel for accused also placed another judgment of 

Hon‟ble Apex Court delivered in Crl. Apl No. 456/2019 arising out of 

S.L.P (Crl.) No. 208 of 2019 where in paragraph 10 and 12 the 

Hon‟ble Supreme Court held as under: 

  “10. Learned counsel for the appellants relies upon a Constitution 
 Bench judgment of this Court in Hardeep Singh v. State of Punjab to contend 
 that satisfaction required to invoke the power under Section 319 of the Code to 
 arraign an accused is to be exercised sparingly and only in those cases where 
 the circumstances of the case so warrant. It is only where strong and cogent 
 evidence occurs against a person from the evidence laid before the court, such 
 power should be exercised and not in a casual and cavalier manner. The Court 
 held as under: “105. Power under Section 319 CrPC is a discretionary and an 
 extraordinary power. It is to be exercised sparingly and only in those cases 
 where the circumstances of the case so warrant. It is not to be exercised 
 because the Magistrate or the Sessions Judge is of the opinion that some other 
 person may also be guilty of committing that offence. Only where strong and 
 cogent evidence occurs against a person from the evidence led before the court 
 that such power should be exercised and not in a casual and cavalier manner. 
 106. Thus, we hold that though only a prima facie case is to be established 
 from the evidence led before the court, not necessarily tested on the anvil of 
 cross-examination, it requires much stronger evidence than mere probability of 
 his complicity. The test that has to be applied is one which is more than prima 
 facie case as exercised at the time of framing of charge, but short of 
 satisfaction to an extent that the evidence, if goes unrebutted, would lead to 
 conviction. In the absence of such satisfaction, the court should refrain from 
 exercising power under Section 319 CrPC. In Section 319 CrPC the purpose of 
 providing if “it appears from the evidence that any person not being the 
 accused has committed any offence” is clear from the words “for which such 
 person could be tried together with the accused”. The words used are not “for 
 which such person could be convicted”. There is, therefore, no scope for the 
 court acting under Section 319 CrPC to form any opinion as to the guilt of the 
 accused. 
  11. Learned counsel for the appellants also refers to a recent order of 
 this Court in Labhuji Amratji Thakor & Ors. v. The State of Gujarat & Anr.5 , 
 where, the order of summoning the additional accused on the basis of the 
 statements of some of the witnesses in witness box was set aside for the 
 reason that there is not even suggestion of any act done by the appellants 
 amounting to an offence under Sections 3 and 4 of the Protection of Children 
 from Sexual Offences Act, 2012. It was held as under: “….The Court has to 
 consider substance of the evidence, which has come before it and as laid down 
 by the Constitution Bench in Hardeep Singh (supra) has to apply the test, i.e., 
 “more than prima facie case as exercised at the time of framing of charge, but 
 short of satisfaction to an extent that the evidence, if goes unrebutted, would 
 lead to conviction”.…” 
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30. Based on the aforesaid two judgments of the Hon‟ble Supreme 

Court, the learned counsel for accused Asha Tossa contended that even 

though, prosecution examined as many as seven witnesses but, none of 

the prosecution witnesses have said that Asha Tossa had assaulted her 

husband on head with a sharp cutting weapon as a consequence of 

which he died. Out of seven witnesses PW 4 Bir Singh, PW 5 Kartik 

Nayak and PW 6 Sankar Nayak are declared hostile. PW1 Dr. Sanjay Roy 

and PW7 SI Jatin Chandra Borah are official witnesses. So, the only 

prosecution witness who allegedly present on the spot is PW2 Bijay 

Tanti and his evidence as discussed above is not credible and 

trustworthy because by his own evidence when he reached the spot he 

only saw accused Lalu Tanti coming out with lathi from the house of 

deceased. Therefore, it is clearly under the cloud of doubt as to whether 

Asha Tossa had assaulted her husband Dipak Tossa. 

31. The FIR (Ext. 2) also do not reveal that Asha Tossa hit or 

assaulted her husband with any sharp cutting weapon. FIR mentioned 

only about the accused Lalu Tanti causing injury on the head of 

deceased with an iron instrument and again with bamboo lathi. As such 

considering the evidence that have emerged in the mouth of the 

prosecution witnesses this Court found force in the contention of the 

learned counsel for the accused Asha Tossa that there is no clinging, 

credible and trustworthy evidence against the accused Asha Tossa for 

committing the murder of her husband. More particularly, police during 

investigation failed to seize any blood strain from the spot or collected 

the cloths of Asha Tossa or sent the alleged “heta” & “sickle” seized by 

police to the forensic science laboratory to ascertain the blood sample 

etc. Scientific evidence regarding involvement of accused Asha Tossa is 

totally absent/ lacking in the present case. Therefore, this Court is of the 

considered view after assessment of entire evidence on record that 

prosecution has miserably failed to prove the case against accused Asha 

Tossa. 
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32. Now, it is to be seen what evidence emerged against accused 

Lalu Tanti showing his involvement in the murder of deceased Dipak 

Tossa. In the FIR (Ext. 2) it is stated that on 05-06-2016 at about 9 PM 

there was quarrel between Dipak Tossa and Asha Tossa the maternal 

uncle and aunt of informant Bijay Tanti regarding domestic matters in 

which Dipak Tossa assaulted Asha Tossa on her neck with a „sickle‟ 

following which she called her nephew Lalu Tanti who assaulted Dipak 

Tossa with iron instrument on his head following which he fell down on 

ground and accused Lalu Tanti again assaulted Dipak Tossa by bamboo 

lathi pushing him to death. 

33. In his evidence Bijay Tanti as PW2 deposed that he know 

deceased Dipak Tossa and accused Lalu Tanti and on 06-05-2016 at 

about 9 p.m. there was quarrel between Dipak Tossa and his wife Asha 

Tossa in which Dipak assaulted his wife Asha so Asha Tossa went to her 

mother‟s house and came back accompanied by Lalu and Biswajit Nayak 

to the house of Dipak Tossa but, while he reached the house of Dipak 

Tossa he saw Lalu coming out with a bamboo stick in his hand and saw 

Dipak Tossa was lying with the support of the bamboo wall and saw 

injury on the back side of head of Dipak and called 108 Ambulance. 

Villagers gathered there, one of the villagers informed police who visited 

the place and took the dead body of the deceased Dipak Tossa to the 

police station. Next day morning he filed the ejahar. 

34. Now, it is to be seen what PW2 Bijay Tanti had said before police 

while giving his statement u/s 161 Cr.P.C. On perusal of the statement 

of PW2 Bijay Tanti, it appears that he stated before police that on 06-

05-2016 at about 9 pm there was quarrel between his maternal uncle 

Dipak Tossa with his maternal aunt Asha Tossa wife of Dipak Tossa 

regarding domestic matters in which his maternal uncle hit maternal 

aunt with a sickle on her neck following which Lalu Tanti was called who 

assaulted deceased Dipak Tossa with sharp weapon and bamboo lathi 

on his head as a result of which he died. 
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35. Therefore, if evidence of PW2 Bijay Tanti adduced in court is to 

be believed then it appears that there is consistency in statement before 

police u/s 161 Cr.P.C. with his first information report given to police 

Ext. 2 and his evidence in court. There is no such major contradiction in 

the evidence of PW2 Bijay Tanti that the assault on the head of Dipak 

Tossa is caused by none other than Lalu Tanti. 

36. On reading the evidence of PW1 Dr. Sanjay Roy it appears that 

he examined the dead body of deceased on 07-05-2016 i.e. on the next 

day of incident at about 12.45 PM and found the following injuries : 

 1. A sharp cut injury seen on occipital region (back side). Right 

side of head over scalp 3 cm x 2 cm x 1 cm. 

 Fracture of skull, brain matter comes out. Clotted blood seen 

around the region.  

 2. Nature of weapon – sharp weapon 

 3. No external injury seen. Other organs are healthy and all the 

injuries are ante-mortem in nature. 

37. Though, there appears to be a little contradiction regarding the 

evidence of PW2 with that of evidence of PW1 doctor regarding 

instrument used in the alleged assault, nevertheless, if we consider the 

meaning of fracture as deposed by PW1 doctor then there appears to be 

no contradiction at all. As per the medical, meaning of fracture is as 

follows “A skull fracture occurs when a force that's strong enough 

to break the bone hits the skull. Any type of impact to the head can 

cause a skull fracture. This includes being hit with an object, falling 

and hitting the ground, injuring the head in a car accident, or any other 

type of trauma.” . 

38. If we closely analyse the evidence of doctor PW1 that he found a 

sharp cut injury on occipital region right side of head over scalp 3cm x 

2cm x 1cm and fracture of scalp, brain matter comes out and nature of 

injury is sharp weapon then it is crystal clear that fracture of scalp can 

be caused not only by a sharp cut instrument but also by blunt 

weapon/instrument. Brain matter may come out either as a result of 
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sharp cut injury on scalp or as a result of fracture caused by blunt 

weapon. 

39. However, in his cross examination PW2 Bijay Tanti reiterated the 

same fact except adding a line that when “her husband first assaulted 

her with sharp weapon she also assaulted her husband Dipak Tossa”. 

On the other hand, he stated that in the FIR he had not mentioned that 

Asha Tossa told him that she was assaulted by her husband by sharp 

weapon, hence, she also assaulted him with bamboo stick and he 

denied that he did not state before police that Asha Tossa stated him 

that she was assaulted by her husband by sharp weapon hence, she 

also assaulted him with bamboo stick. 

40. It appears that there is minor contradiction in the evidence of 

PW2 which are not of such a nature which can weaken the prosecution 

case. The admitted fact is that the incident of murder took place in own 

house of deceased Dipak Tossa and it is also not denied that Lalu Tanti 

was not called to the house of Dipak Tossa. As deposed by PW2, Lalu 

Tanti was seen by PW2 Bijay Tanti coming out from the house of 

deceased and soon after, he saw the dead body of Dipak lying on 

ground with injuries. Therefore, there is very proximate relation in the 

circumstances narrated by PW2 fortified by evidence of Medical Officer 

regarding cause of injuries sustained by deceased. 

41. In this context this court beg to refer the judgment of Hon‟ble 

Apex Court passed in Crl. Apl. No. 1438/2011 wherein in paragraph 11 

the Apex Court held as under: 

11. ..................... There is absolutely no reason for PW3 to depose 
against her own husband making such serious allegations. If the depositions of 
PW1 to PW3 are considered along with the documentary evidence on record 
and medical evidence of PWs10 and 14, it is crystal clear that their evidence is 
natural, trustworthy and acceptable. The trial court has disbelieved their 
testimony by referring to some minor contradictions. This Court, in the case of 
Narayan Chetanram Chaudhary & Anr. v. State of Maharashtra5, has 
considered the minor contradictions in the testimony, while appreciating the 
evidence in criminal trial.  It is held in  the  said  judgment  that  only  
contradictions  in  material particulars and not minor contradictions can be a 
ground to discredit the testimony of the witnesses. Relevant portion of Para 42 
of the judgment reads as under: 

“42. Only such omissions which amount to contradiction in material 
particulars can be used to discredit the testimony of the witness. The omission 



Sessions Case No.  186 of 2016 Page 19 

 

 

in the police statement by itself would not necessarily render the testimony of 
witness unreliable. When the version given by the witness in the court is 
different in material particulars from that disclosed in his earlier statements, the 
case of the prosecution becomes doubtful and not otherwise. Minor 
contradictions are bound to appear in the statements of truthful witnesses as 
memory sometimes plays false and the sense of observation differ from person 
to person. The omissions in the earlier statement if found to be of trivial details, 
as in the present case, the same would not cause any dent in the testimony of 
PW 2. Even if there is contradiction of statement of a witness on any material 
point, that is no ground to reject the whole of the testimony of such witness. … 
… …” 

Though the evidence of PWs1 to 3 is consistent, reliable and 
trustworthy, the trial court, only by referring to minor contradictions, 
disbelieved the whole of their testimony. Thus, we are of the view that the 
findings, as recorded by the trial court in support of the acquittal, are contrary 
to evidence on record and the testimony of PWs1, 2 and3. Thus such findings, 
being perverse and erroneous, it is always open for the appellate court to 
reverse such findings on re-appreciation of evidence on record. As regards the 
contradictory portion of the statement of PW14 pointed out by learned counsel 
with reference to entries under Ex.P6 wherein it was recorded that undigested 
food was found in the stomach, it is to be noticed that in Ex.P6 itself reveals 
that the intestine of the deceased was full of faecal matter, therefore, death 
must have occurred between 3 to 12 hours prior to the postmortem 
examination, which supports the prosecution case.  In that view of the matter, 
the contradictory portion of the statement of PW14 needs to be discarded and 
not significant to discard total evidence on record. In view of the foregoing, we 
are of the view that  the judgments relied on by the learned counsel for the 
appellants would not render any assistance in support of her case that the High 
Court has committed error in reversing the acquittal recorded by the trial court. 
Having regard to evidence on record, as we are of the view that the view taken 
by the trial court was not at all a possible view and the findings run contrary to 
the evidence on record, the High Court has rightly reversed the judgment of the 
trial court by convicting the appellants (A2 to A5). Further we also do not find 
any merit in the contention of the appellants that in any case it is not a case for 
conviction under Section 302, IPC and same be modified to that of conviction 
under Section 304II, IPC. From the evidence on record, it is clear that the 
assault was intentional which resulted in the death of the deceased and all 
accused – A2 to A5 – had a common object, as such the High Court has 
rightly convicted the accused for offence punishable under Section 302/149, 
IPC etc.  Thus, we endorse the view of the High Court.” 

 

42. Having considered the evidence of PW2 Bijay Tanti in juxtapose 

of the evidence of PW1 Dr. Sanjay Roy, it is crystal clear that the death 

of Dipak Tossa was caused by none other than accused Lalu Tanti @ 

Ajit Tanti by hitting him with a lathi and the evidence of PW2 is very 

proximate with the evidence of PW1 and FIR was also promptly lodged 

immediately on the next day of the incident by Bijay Tanti who stated in 

the FIR that Lalu Tanti @ Ajit Tanti caused the death of Dipak Tossa by 

causing him injury on his head.  
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43. It is to be noted that the incident in question took place in the 

own house of deceased and this court found it difficult to through away 

the evidence of Bijay Tanti as unworthy of credence because specifically 

mentioned the name of accused Lalu Tanti @ Ajit Tanti in the FIR and 

he also stated that Lalu Tanti is his nephew. So, he has no personal 

grievance/ enmity against Lalu Tanti to depose against him falsely in 

court. His evidence is not exaggerated but very normal in nature and in 

the process the little inconsistencies occurred in his evidence and 

statement before police is immaterial rather it lend credence in the mind 

of the court regarding the authenticity and truthfulness of his evidence 

which is back by evidence of PW1 Sr. Sanjay Roy in very clear & natural 

manner. 

44. Though, it is the burden of the prosecution to prove its case 

beyond all reasonable doubt which in the estimation of this court has 

been accomplished by prosecution and prosecution is not require to 

prove the case beyond all iota of doubt. The court, in all cases, is not 

required to give undue importance to the omissions, contradictions and 

discrepancies which do not go to the root of the matter and check the 

basic version of the prosecution witnesses as has been held by Hon‟ble 

Apex Court in many cases including (2013) 14SCC 434 (Rohtash 

Kumar Vs. State of Haryana). 

45. Therefore, this court believe the evidence of PW1 & PW2 and 

come to unerring conclusion that prosecution has been able to prove the 

case against accused Lalu Tanti @ Ajit Tanti for commission of offence 

u/s 302 IPC and accordingly he found guilty. 

46. As discussed threadbare above, accused Asha Tossa is acquitted 

from the charge u/s 302/34 IPC on the ground of insufficient evidence. 

47. I have considered the Probation of Offenders Act. Accused Lalu 

Tanti @ Ajit Tanti is aged about 45 years and he is fully grown matured 

man well aware about the consequences of his act. Therefore, this Court 
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do not consider it a fit case to invoke the provision of the Probation of 

Offenders Act in respect of the accused. 

 

SENTENCE HEARING 

48. I have heard accused Lalu Tanti @ Ajit Tanti on the point of 

sentence as provided u/s 235 (2) Cr.P.C. It is submitted that accused 

Lalu Tanti @ Ajit Tanti is aged about 45 years and there are still 

considerable years left for survival and he has his wife and mother to 

maintain in the event of putting him behind bars his innocent family 

members will suffer. Therefore, accused prays to impose lesser 

punishment. 

49. Coming back to the facts of the present case, it is seen that 

accused Lalu Tanti @ Ajit Tanti committed ghastly, barbaric and diabolic 

crime of murder of Dipak Tossa, but his act cannot be said to be in the 

category of rarest of rare cases because there is no reason to believe 

that the accused cannot be reformed or rehabilitated and that he is 

likely to continue criminal acts of violence as would constitute a 

continuing threat to the society. Situated thus, this court comes to 

unerring conclusion that the present case cannot be said to be in the 

category of rarest of rare cases so as to award death penalty. 

50. Having taken into consideration the nature and gravity of the 

crime and its far reaching impact in the society irrespective of the fact 

that accused is middle aged man and he has a considerable life span, 

this Court consider it appropriate to sentence the accused adequately to 

send a clear signal to society that criminals should not go unpunished 

for the wrong committed by them. 
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51. Resultantly, this Court is of the considered view that awarding 

rigorous imprisonment for life and to pay a fine of Rs. 10,000/− 

(Rupees Ten Thousand) only by accused Lalu Tanti @ Ajit Tanti 

for offence under Section 302 IPC would serve the ends of justice. In 

default of payment of fine, accused Lalu Tanti @ Ajit Tanti shall be liable 

to undergo 3 (three) months simple imprisonment. 

52. In view of Section 357(1) Cr.P.C. the fine of Rs. 10,000/-( 

Rupees Ten Thousand) only imposed on accused is directed to be paid 

to the wife of deceased for defraying the expenses of prosecution as 

provided under Section 357(1) (a) Cr.P.C. The payment of such fine is 

however, subject to conditions laid down in Section 357(2) Cr.P.C. 

53. The period of detention, if any, already undergone by accused 

Lalu Tanti @ Ajit Tanti during the course of investigation, enquiry or trial 

shall be set off against the term of imprisonment as provided u/s 428 

Cr.P.C. 

54. Accused Lalu Tanti @ Ajit Tanti be taken into custody 

immediately. 

55. The bail bond of accused Lalu Tanti @ Ajit Tanti stands cancelled 

and surety stands discharged. 

56. However, the bail bond of accused Asha Tossa shall be extended 

till next six months in view of section 437  A of Cr.P.C. 

57. Destroy the seized materials in due course of law if not already 

destroyed. 

58. Let a copy of the judgment be furnished to accused free of cost 

as provided in section 363 Cr.P.C. 

59. Accused has been informed about his right to appeal to Higher 

Court against the judgment of conviction and sentence. 
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60. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Sonitpur as provided in section 365 Cr.P.C. 

61.    Send back the GR case to the learned committal court. 

62. Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 03rd day of March, 2022. 

 

 

                                                            (C.B.Gogoi) 
                 Sessions Judge, 
                       Sonitpur,Tezpur. 
 

Dictated and Corrected by me 

 

          (C.B. Gogoi) 
         Sessions Judge 
         Sonipur,Tezpur 


