
P a g e  | 1 

 

IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 

SESSIONS CASE NO.  :-  144 of 2018 
             (Under Section 366-A of IPC, r/w Section 
               4 of POCSO Act, arising out of GR 2060  
               of 2015) 
 
 

Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  1.Md Habibur Rahman,  
       S/o Md Ennash Ali, 
       Resident of village- Borghat Khalihamari 
      PS – Tezpur, 
      Dist- Sonitpur, Assam 
 
Date of framing charge  :- 30-07-2018. 
 
Date of Recording Evidence   :-  01-04-2019. 
 
Date of examination of accused u/s  :-  01-04-2019             
313 of Cr.P.C. 
 
Date of Argument    :-  01-04-2019. 
 
Date of Judgment    :-  01-04-2019. 
 
Counsel of the Prosecution  :-  A Baruah & J Baruah,  
      Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-  S Basak  Ld. Advocates.   
 
    

J U D G M E N T 

 

1.   In this case accused Habibur Rahman is put for trial for the 

allegation of charge under Section 366-A of Indian Penal, r/w Section 4 of POCSO 

Act.  
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2.   The prosecution case in brief is that 07-08-2015 informant Sahera 

Khatoon filed an FIR before Borghat Out Post alleging inter alia that 01-08-2015 at 

around 7.00 PM, her daughter Miss “X”, aged about 13 years, was missing from her 

house. Later on he came to know that her daughter was kidnapped by the 

accused(her son-in-law).  

 

3.  On receipt of the FIR, the I/C Borghat Out Post made G D Entry 

No126 dated 07-08-2015 and forwarded the same to OC, Tezpur PS for registration. 

Accordingly, OC, Tezpur PS registered the same as Tezpur P.S case no. 1018/2015 

u/s 366-A of IPC and endorsed the same for investigation. Police after completion of 

investigation, submitted charge sheet against the accused under 366-A of IPC and 

laid the same before the learned CJM, Sonitpur, Tezpur for trial. Since the offence is 

triable by the court of Sessions, the same was committed to the Court of Sessions 

after furnishing the relevant copies under the provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned advocate 

for both the sides, charge under Section 366-A of IPC, r/w Section 4 of POCSO Act 

framed against the accused. The above offense read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined only two 

witnesses namely 1. Msstt Sahera Khatoon (PW1) & 2. The victim Miss “X” (PW2).  

 

6.   Statement of accused is recorded under Section 313 of CrPC. Defence 

plea is total denial and declined to adduce defence evidence.  

 

7.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

 

8.   The points for decision in this case are –  

 

(1) Whether the accused person on 01-08-2015, 
at about 7.00 PM, at Garhsinga Bihiagaon 
under Tezpur PS, induced Miss “X” a minor 
girl of 13 years, to go from Bihiagaon or to 
do any act with intent that the said “X” may 
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be or knowing it is likely that the said “X” 
may forced or seduced to illicit intercourse 
with the accused?   

(2) Whether the accused on the same date time 
and place mentioned above, committed 
penetrative sexual assault to victim “X” 
aged about 13 years minor girl? 
  

Discussion, Decisions and reasons for decision: 

 

9.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

10.   PW1, the informant of this case said that the incident took place about 

5(five) years ago. Accused took her daughter/victim to his home as her elder 

daughter (wife of accused) was sick. About 5-6 months ago accused married the 

victim. As the accused took away the victim on the day of incident without informing 

her, she lodged the FIR. Earlier they had agreed that they will give victim on 

marriage with accused, but, accused took her away to look after her elder daughter. 

Accused is her son-in-law (husband of her elder daughter). Again he married her 

younger daughter(victim). At that time, age of victim was about 13 years, but, she 

does not know properly.  

  In her cross, PW1 said that accused is her son-in-law. She has not produced 

birth certificate of her daughter. She has not submitted any certificate of her 

daughter issued from the school. She is illiterate. She does not know the calculation 

for knowing the age of any person.    

 

11.   PW2 the victim of this case stated that the informant is her mother 

and the accused is her husband. About five years back the incident took place. She 

was in love with the accused and left with him. The accused is also her brother-in-

law (husband of her elder sister). As her elder sister (wife of accused) was sick her 

parents had decided to give her in marriage with accused. She fell in love with the 

accused and without informing anybody she left with the accused. Her mother 

lodged FIR. Later on she came back. She entered into wedlock with accused last 

year. She is now staying with the accused. 

 In her cross-examination, PW2 said that she went with the accused on her 

own. The accused is her husband. The accused has not forced her to go with him. 
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Later on the accused and her parents compromised the matter. She entered into 

wedlock after attaining 18 years of age. She has passed Class-X examination.  

  

12.   The accused is charged under Section 366-A of IPC, r/w Section 4 of 

POCSO Act therefore, it would be better to look into what is the requirements of 

evidence to prove the charge under Section 366-A of IPC and Section 4 of POCSO 

Act. 

13.   To bring the charge under Section 366-A of IPC, prosecution must 

proved that –  

“(i) the accused induced a girl; 

(ii) the girl was under eighteen years of age; 

(iii) the girl was induced to go from a place or to do an 

act; & 

(iv) the accused did as above with intent that such girl 

may be, or knowing that it is likely that she will be, 

forced or seduced to illicit intercourse with another 

person. 

 

14.   To prove the charge under Section 4 of POCSO Act, prosecution must 

prove that –  A person is said to commit “Penetrative sexual Assault” if –  

“a) he penetrates his penis, to any extent, into the vagina, 

mouth urethra or anus of a child or makes the child to do so with him or 

any other person; 

b) he inserts, to any extent, any object or a part of the body, 

not being the penis, into the vagina, the urethra or anus  of the child or 

makes the child to do so with him  or any other person; or 

c) he manipulates any part of the body of the child so as to 

cause penetration into the vagina, urethra, anus or any part of body or 

the child or makes the child to do so with him or any other person; or 

d) he applies his mouth to the penis, vagina, anus, urethra 

or the child to do so to such person or any other person”. 

 
 

15.   The PW2 is the victim, who is the material witness of this case. She 

has not implicated the accused. Rather, she said that she fell in love with the accused 

and without informing anybody she left with the accused. Her mother lodged FIR. 

Later on she came back. She entered into wedlock with accused last year after 

attaining 18 years of age and now she is staying with the accused. The other 

witnesses i.e. the PW1 who is the informant/mother of the victim said that accused 

took her daughter/victim to his home as her elder daughter (wife of accused) was 
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sick. About 5-6 months ago accused married the victim. As the accused took away 

the victim on the day of incident without informing her, she lodged the FIR. Though 

the PW1 said that, the age of her daughter was 13 years at the time of occurrence, 

but, no specific documents placed by her regarding the age of victim.  

The evidence does not reflect forcible taking away of the victim by the 

accused. There is no evidence to show that the accused has committed any 

penetrative sexual assault on the victim (PW2).  

Hence, it is held that the ingredients of charges are absent in the evidences 

of the witnesses to convict the accused. 

 

16.   In view of the above discussions and reasons it is held that 

prosecution has failed to prove the allegations charge against the accused beyond all 

reasonable. As such, the accused Habibur Rahman is acquitted and set at liberty 

forthwith. 

 

17.   The bail bonds shall remain in force for six months from today.   

 

   Given under my hand and Seal of this Court on this the 1st day of 

April, 2019.  

 

 

                                                                                    (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                                Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
 
  
    (R Baruah) 
 Addl. Sessions  Judge (FTC),                       
  Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 
 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Msstt Sahera Khatoon & 

2.PW2 – “X” (victim).  

 

Witnesses examined by the Defence: 
 

Nil. 

Documents exhibited by the prosecution: 
 
 

1. Nil.  

 

 

 

 
                                                                                  (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                             Sonitpur,Tezpur. 
                                                                                                      


