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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

SESSION CASE NO. 121 of 2017 

Under section 376 D of I.P.C 

(Arising out of G. R Case No. 1375/2016) 

    State of Assam 
 
     –Vs–  

1. Abdul Rafique, 

2. Md. Saddam Hussain @ Sanny 

3. Md. Nur Alam Seikh,  

4. Sahiluddin @ Salal 

5. Md. Abdul Karim 

    ...Accused Persons  

 

                             Present :  Smti I. Barman, 

           Sessions Judge,   

    Sonitpur, Tezpur.    

  

For the State   :    Mr. M.C. Baruah, Public Prosecutor                  

                                                         Mr. N.K. Mishra, Addl Public Prosecutor 

For the accused  :    Md. A. Aziz, 
          Md. N. Islam, Advocates.  

Date of Argument  :    13-03-2019, 27-03-2019 & 06-04-2019. 

Date of Judgment   :    09-04-2019. 

 

JUDGMENT 

1.  The prosecution case against the accused persons as projected in 

the FIR (Ext. 4), in brief is that on 05-05-2016, at around 7.30 p.m. while 

informant‟s victim daughter Miss “X”, aged about 14 years, was at home 

along with her mother, four persons namely, Rafique, Sunny, Salal and Noor 

Alam rang his daughter over phone and called her on the pretext of seeking 

return of the cell phone which was given by accused Rafique to the 

informant's daughter and accordingly when the victim went out to hand over 

the cell phone, the accused persons forcibly picked her up and took her 

inside the nearby jungle of Dhekiajuli Tea Estate and committed her rape 

and thereafter the above named three youths and one Karim, the elder 
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brother of accused Rafique left her outside of her residence at around 11 

p.m.   

2.  On receipt of the ejahar from the informant/father (PW 1) on 06-05-

2016, the O/C Dhekiajuli PS registered the case being Dhekiajuli P.S. Case 

No. 276/16 u/s 376(f) of the IPC read with section 4 of POCSO Act. The 

Investigating Officer recorded the statement of the witnesses, seized one 

Samsung mobile hand set and on completion of investigation having found 

materials submitted chargesheet against the five accused persons- Abdul 

Rafique, Md. Saddam Hussain @ Sanny, Md. Nur Alam Seikh, Sahiluddin @ 

Salal and Md. Abdul Karim u/s 376 of the IPC.  

3. On appearance of the accused persons, the Learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur furnishing necessary copies as required 

under section 207 Cr.P.C., committed the case to the Court of Session, the 

offence u/s 376 of the IPC being exclusively triable by the court of Session. 

On committal,  after going through the police report and hearing both sides, 

my learned predecessor-in-court, framed charge u/s 376(g) of the IPC 

against the accused Abdul Rafique, Md. Saddam Hussain @ Sanny, Md. Nur 

Alam Seikh, Sahiluddin @ Salal and Md. Abdul Karim. Lateron, charge was 

altered to section 376 D of the I.P.C., as after amendment alleged offence of 

“gang rape” attracts section 376 D of IPC. Particulars of the charge on being 

read over and explained to the accused persons, they pleaded not guilty and 

demanded to stand for trial.   

4.   To substantiate the case, prosecution examined as many as ten 

witnesses. In the statement recorded u/s 313 Cr.P.C, all the accused persons 

denied all the allegations levelled against them taking the plea of innocence. 

Accused Saddam Hussain @ Sanny, Nur Alam Seikh, Sahiluddin @ Salal and 

Abdul Karim also took the plea of alibi. Defence did not lead any evidence.  

5.  I have also heard the argument of learned counsels of both sides and 

also have gone through the evidence on record.   
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6. The point for decision in this case is that - 
 

(1) Whether the accused persons Abdul Rafique, Saddam Hussain @ Sanny, 

Nur Alam Seikh, Sahiluddin @ Salal and Abdul Karim  on  05-05-2016 

between 7.30 p.m. to 11 p.m. near the  jungle of Dhekiajuli Tea Estate,  

committed rape upon the victim Miss “X” and thereby committed an 

offence punishable under section 376 D   of the IPC?   

 Reasons, Decisions and reason for decision.  

7. In order to appreciate the argument advanced on behalf of both the 

sides, it is considered necessary to outline a sketch of the evidence on 

record.  

8. PW 1, the father of the victim as well as the informant, stated that on 

04-05-2016 when he was in Arunachal Pradesh, at around 8 p.m. he 

received a phone call from his wife that his daughter went missing and 

thereafter again at around 11/11.30 p.m. his wife informed him that their 

daughter was found in the road infront of their house in senseless condition. 

On receiving the information, on next day at around 12 p.m. he reached 

home and came to know from his daughter that on the previous day while 

the victim was returning from school by her bicycle, accused Rafique coming 

by a bike  put one cell phone in the basket of her bicycle and on the very 

day in the evening at around 7.30 p.m. accused Rafique asking the victim to 

return back the said cell phone, called her to come to ACE gate of Dhekiajuli 

Tea Estate and accordingly, when his daughter went to the ACE gate to 

return the said cell phone, accused Rafique gagged her mouth by a cloth 

while other three accused persons Md. Sanny, Md. Noor Alam and Md. Salal 

were also there. He further stated that thereafter, all the accused persons 

holding his daughter crossed the gate towards the jungle of the Tea Estate. 

Accused Rafique made her fall down on the ground while others were 

standing and thereafter accused Rafique committed her rape and others 

guarded them. He further stated that the accused persons also threatened 

his daughter that if she did not agree, they will record the Video and would 

circulate it to the public. Thereafter, accused Sanny, Noor Alam, Karim and 

Salal left his daughter infront of his house. Hearing the incident on the next 

day, he filed the FIR. He further stated that during investigation, police 
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seized one Samsung mobile phone with SIM Card No. 8724913101 which he 

handed over to the police.  

 During cross, he stated that he knew all the accused persons who are 

his neighbours. He admitted that he had good relation with the accused 

persons. 

9.      This witness who is the victims's father is a reported witness as he 

was at Arunachal at the time of incident and hearing about the incident, on 

next day he came home and lodged  the ejahar. He heard about the incident 

from his daughter and supported the fact of rape on the victim by accused 

Rafique at the jungle of Tea Estate while Sanny, Noor Alam and Salal 

guarded Rafique. 

10.  Close on the heels of the evidence of PW1, victim‟s mother PW 2 

categorically stated that on the day of incident, at around 7 p.m., while she 

was cooking meal in the kitchen and her victim daughter was reading, 

suddenly her daughter went missing. Then she along with victim‟s aunty 

(PW 9) searched for her in the neighbour‟s house and informed the matter 

to her husband over phone who was in Arunachal Pradesh at that time. 

Thereafter, at around 11/11.30 p.m. she found her daughter upon the road 

infront of their house who was left by the accused persons. Then on being 

asked, the victim reported that when she returned from school, accused 

Rafique kept one mobile in the basket of her bicycle and at around 7 p.m., 

he called her to ACE gate asking her to return the mobile. Accordingly, when 

her daughter went to ACE gate to return the said mobile, all the accused 

persons forcibly took her daughter towards the jungle of the Tea Estate. 

Thereafter, accused Rafique made her fall down while others were standing 

there. Accused Rafique raped her and the other accused persons guarded 

Rafique. She also categorically stated that the accused persons also 

threatened the victim that if she did not co-operate with them, they will 

make the video and publish it to the public.   

 During cross, she stated that without informing her, the victim went 

to ACE gate to return the mobile phone. She further stated that she had not 
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seen who left her daughter infront of her house on the road. At a few 

distance of ACE gate, the residences of Md. Safiqul and Md. Hanif are 

situated and they also heard about the incident. She admitted that they had 

visiting terms with the accused. This witness corborrated the version of PW1. 

11.     PW 3 is the victim herself. She deposed that on the day of incident at 

around 12 p.m. while she was coming from school by bicycle, accused 

Rafique put a cell phone in the basket of her bicycle, though she did not 

want to take it. Thereafter, at about 7 p.m. while she was reading and her 

mother was in the kitchen, accused Rafique rang her to the said cell phone 

which he kept in the basket of her bicycle and asked her to return the 

mobile at ACE gate. Accordingly without informing her mother, she went to 

ACE gate on foot where she found Sanny, Noor Alam and Salah besides 

Rafique. Thereafter Rafique tied her fACE with cloth and carried her towards 

the jungle inside the garden. At that time there was no light in the road and 

it was dark. The accused Rafique by pushing made her fall down and 

removing her pant forcefully raped her and other accused persons guarded 

them. She further stated that all the four accused persons also threatened 

her that if she did not co-operate with Rafique, then they would make a 

video. At that time the villagers searched for her and knowing the same, 

Rafique fled away and other three accused persons left her infront of her 

house at about 12 midnight. She further deposed that the accused persons 

also threatened her not to disclose the incident to others. She further 

deposed that for the said incident she had to give up her studies. Finding 

her infront of her house, her mother and aunty (PW 9) brought her home 

and then she reported the incident to her mother. While her father reached 

home on the next day, she narrated the incident to him also. She proved her 

statement before the Magistrate as Ext.1.  

 During cross, she stated that the ACE gate is about one furlong away 

from her house which is at an audible distance in calling or raising hulla. She 

admitted that before tying her mouth by the accused, she did not raise 

alarm as at that time she did not expect such an incident to happen. She 

was taken inside for about one mile from the ACE gate. She was kept for    
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2/ 3 hours there and during that time her mouth was kept tied due to which 

she sustained injury over her cheek and back and she also sustained 

bleeding in her private part due to rape. She stated that after 2/3 hours 

when her mouth was untied, she was not in a position to raise alarm. She 

admitted that Karim did not do any misdeed to her. She further stated that 

her aunty (PW9) came to the police station along with her and lodged the 

FIR. Police recorded their statement. She stated that her father came on the 

next day of the incident.                

12. PW 4, Dr. Tutumoni Handique, the Medical Officer, deposed that on 

07-05-2016 at about 1 p.m. she examined the victim on being escorted and 

identified by WHG Bina Borah, who gave the history of sexual assault on 04-

05-2016 at 7 p.m. and on examination found teeth – 14/14, average built, 

normal gait and no injury on her body or on her private parts,  hymen was 

absent, Urine for HCG- negative and no spermatozoa was found.   

 On the basis of examination, the doctor opined that as per X-ray, the 

age of the victim is above 18 years, no sign and symptoms suggestive of 

recent sexual intercourse and no injury seen on her body or on her private 

parts. She proved the medical report as Ext. 2 and advice slip as Ext.3.         

13. PW 5 Hobibur Rahman, neighbour of the informant, deposed that on 

the day of incident after having dinner when he was in bed, the father of the 

victim who was in Arunachal Pradesh, over phone informed him that his 

daughter had eloped and asked him to search for his daughter. He 

immediately rushed to the house of the victim and enquired with the mother 

of the victim about the incident who told him that the victim was missing 

from evening, and that accused Rafique gave one mobile charger to the 

victim.  Then he along with his brother Abdul Motin, Korim, Sunny, Nur Alam 

and one woman Sajida Begum went out in search of the victim and at last 

they found the victim on the road of Dhekiajuli Tea garden. They brought 

her home and handed her over to her mother. On the next day, the father of 

the victim came and filed the ejahar.  

   During cross, he stated that on being enquired, the victim told him 

that she alone went out of the home and other than Rafique, she met all 
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other accused persons. So far as his knowledge, the informant filed a case 

alleging his daughter going missing. PW-5 being an independent witness 

supported the case of prosecution to the extent of recovery of the victim on 

the road of Dhekiajuli tea garden although he did not support the incident of 

rape that took plACE with the victim. 

14.    PW 6 Abdul Khalek deposed that on the next morning he heard from 

the villagers that an incident took plACE between the daughter of the 

informant and Sunny, Nur Alam, Karim and Rafique.  

 During cross he admitted that he did not know actually what 

happened in between the parties. PW-6 heard from the villagers that an 

incident took plACE between the daughter of the PW 1 and Sunny, Nur 

Alam, Karim and Rafique. Evidence of PW-6 though did not directly implicate 

the accused persons in the alleged incident but his evidence does not 

disfavour the case of prosecution. 

15. PW 7 Md. Abdul Jabbar and PW8 Abdul Motin are the hostile 

witnesses. Their hostile part confronted by the I.O and confirmed by the 

prosecution side. They did not support the case of the prosecution. 

16. PW 9, the sister of the informant testified that on the day of incident 

at about 7.30/8 p.m. the victim‟s mother coming to  her reported that the 

victim went missing and requested her to accompany her in searching the 

girl. Accordingly, they searched for the victim and not finding her, at about 

11 p.m. while they returned to victim‟s house, accused Karim, Salal, Noor 

Alam, and Sani brought the victim from the opposite side of her house and 

asked them not to raise alarm saying that nothing happened to the victim. 

At that time the girl was not found tidy. Then on being asked by the victim‟s 

mother, she reported that when she was returning home by bicycle after 

school, accused Rafique gave her a cell phone and in the evening when the 

victim was reading, accused Rafique called her on the said cell phone asking 

her to return back the mobile at ACE gate. Accordingly, when the victim 

went there, accused Rafique by gagging her mouth took her inside the 

garden while other four accused persons were present there. Then accused 
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Rafique made her lay upon ground and opening her pant raped her. At the 

time other accused persons guarded Rafique. The accused persons also 

threatened the victim not to raise alarm otherwise the incident would be 

recorded and published. According to this witness, at that time the victim 

was 14 years old and was a student of class IX.    

17.  PW 10 Chandra Kanta Bhuyan, the Investigating Officer, deposed 

that on receipt of an FIR (Ext.4) from PW 1 on 06-05-2016, he was 

entrusted to investigate the case and during investigation, he visited the 

house of the informant, recorded the statement of the witnesses, seized one 

Samsung mobile hand set vide seizure list Ext. 5, visited the plACE of 

occurrence, prepared a sketch map (Ext.6) of the plACE of occurrence, sent 

the victim for medical examination, got recorded her statement u/s 164 

Cr.P.C. and on completion of investigation submitted chargesheet (Ext.7) 

against the accused persons u/s 376 of IPC. He also confirmed the 

statement of hostile witness PW 7 and PW 8 made before him. 

18. In this case, though in FIR, the victim‟s father claimed the age of the 

prosecutrix as 14 years but during deposition he remained silent regarding 

her age. On the other hand, the prosecutrix in statement u/s 164 Cr.P.C. 

mentioned her age as 16 years and as per medical evidence viz Ext.2, the 

victim was above 18 years of age at the relevant time. At the time of 

incident the victim was reading in school but the Investigating Officer seized 

no document to ascertain her age. During trial, the parents of the 

prosecutrix did not claim that she was minor at that time. So, taking the 

evidence of the PWs coupled with the medical evidence, it can be safely held 

that the prosecutrix was major at the time of incident.  

19. Now, coming back to the facts of the case from the evidence as 

discussed above, it appears that as per testimony of the star witness, the 

prosecutrix, on the day at around 12:00 noon when she was coming from 

school by bicycle, accused Rafique coming by a bike put a cell phone in her 

cycle‟s basket and on the very day at around 7:00 p.m., accused Rafique 

rang her on the said phone and asked her to come to ACE gate seeking 

return of the phone. Accordingly when she went to ACE gate, the accused 
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Rafique tied her mouth and carried her to the Tea garden and laid her on 

the ground and committed her rape. She further stated that at that time 

other three accused Sanny, Nur Alam and Salal were guarding Rafique to 

keep vigil and all the four also threatened her that if she did not agree, they 

would record a video. After the incident, knowing that the villagers were 

searching for her, accused Rafique fled away and three others left her in 

front of her house.    

20.    The victim during her cross examination remains steadfast with her 

earlier versions and defence side failed to impeach her credibility by way of 

bringing out any material omissions or contradictions with her earlier version 

made before the I.O. or in her statement under section 164 of Cr.P.C.(Ext.1) 

No contradiction has been elicited from the statement of the victim u/s 164 

Cr.P.C. for rendering the evidence of the victim girl disbelievable. She in her 

cross-examination testified that there are 3/4 numbers of shops belonging to 

Chelifa Begum, Babul Islam, Chanu Islam and Dangur Babu situated nearby 

ACE Gate and at the time of incident those shops were closed and no 

electricity was there. That part of her evidence signpost that there is no 

chance of witnessing the alleged incident by others as the shops were closed 

at the relevant point of time. There is also the possibility that shops may be 

closed as the incident allegedly happened after 7 PM to 11 Pm. She in her 

cross-examination affirmed that she had not raised hue & cry before her 

mouth was gagged, as she had not expect that such incident would happen 

with her. Victim in evidence makes it clear that accused persons are known 

to her and she went to return the mobile of accused Rafique. Obviously she 

could not expect that any of such occurrence may happen with her.   

21.   Learned defence counsel vehemently argued that though in 

evidence the victim stated that at the time of committing her rape, other 

three were guarding but before the Investigating Officer she stated that 

while she was returning from the garden, she met Salal, Nur Alam, Sanny 

and Karim and then on being asked to take her home, they left her in front 

of her house and as such the victim stated different version before the 

Investigating Officer and in deposition regarding guarding by                
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others when accused Rafique committed her rape and therefore, she cannot 

be believed. But on meticulous scrutiny of the victim‟s evidence it reveals 

that it is not in evidence that when the accused Rafique made her lay upon 

the ground and removing her pant raped her, other accused were present 

near her. The alleged rape occurred in the midst of the garden. So, there is 

every possibility of staying the other accused at a distance from the actual 

site to keep vigil to alarm Rafique, if they noticed anyone coming there.  

22.  Learned defence counsel pointed to me that the prosecutrix made 

another version before police stating that when she was returning from tea 

garden, she met accused Abdul Karim besides Salal, Nur Alam and Sanny 

and then when she asked them to take her home, the four accordingly left 

her in front of her house and as such her evidence cannot be relied upon. In 

the case as per evidence of the prosecutrix, when the accused Rafique 

committed her rape, accused Sanny, Nur Alam and Salal were guarding but 

during cross she mentioned one another name of Abdul Karim. When there 

is no evidence that they were present at the very place where she was 

raped, they might be guarding on the surrounding of the place of occurrence 

and it is also in her evidence that she was searched by the villagers. So, 

knowing that the villagers might come in her search after being ravished and 

abandoned by accused Rafique, when she was proceeding from the place of 

occurrence, she might have met all of them and in my opinion this minor 

discrepancy, has no consequence at all and cannot touch the basic version 

of her testimony that on being called by accused Rafique, she went to ACE 

gate to return the cell phone where besides Rafique, accused Sanny, Nur 

Alam and Salal were also present and then accused Rafique carried her 

inside the garden by gagging her mouth and raped her while other three 

were guarding.  

23.  Further while cross examining the victim, the defence side put the 

suggestion that she did not state before the Investigating Officer that for 

committing her rape by accused Rafique, she had to leave study which was 

confirmed by the I.O. (PW-10).  The fact of not stating before the I.O. by 

the victim that “for committing rape by accused Rafique she had to 
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leave study” does not appear to be a material omissions on the part of 

victim when the prime allegation of forcefully taking the victim to bagan 

from ACE gate by gagging her mouth and committing rape upon her, 

remained unchallenged and this finds corroboration. The fact discussed 

above not stated before the I.O. by the victim is merely a relevant fact and 

such fact could have happened during the same series of transaction. The 

fact not stated before the I.O. may be considered to be minor exaggerations 

or discrepancies in the factual aspect of this case and this does not discredit 

the entire version of the evidence of the victim.  

24. The learned defence counsel further drew my attention that during 

cross-examination, the victim stated that the ACE gate is about one furlong 

(660 ft) away from her house and in the evening without informing her 

mother she proceeded towards ACE gate and before police she stated that 

she had love with the accused since one and half month back, prior to the 

incident which facts indicates that she willingly went to the ACE gate but 

defence failed to demolish the material particular regarding commission of 

her rape by accused Rafique while other accused persons guarded them. 

Accused Rafique being a neighbour of the victim, he was well known to her 

and hence when he called her to return the phone, she without any 

hesitation came to return the phone. Moreover, even, if it is accepted that 

the victim was in love with the accused but that would not give him licence 

to have sexual intercourse with her against her will.    

25.  Taking the cross-examination of the victim, learned defence counsel 

also argued that as per evidence of the victim, her aunty filed an FIR on the 

day of incident and as such, the present FIR is a second one. Here I would 

like to reproduce the cross-examination part of the victim in that respect 

which is as follows : 

 “After arrival of father, I went to the police station. My eldest 

parental aunty filed case. I also accompanied her. The name of my eldest 

paternal aunty is “Y” (PW 9). On that day police recorded my statement 

along with my aunty. On next day my father came. I had not seen the paper 

filed by my aunty.” 
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      Taking the above testimony as a whole, it does not clarify that another 

FIR was filed regarding the incident. Rather, it shows that on next day she 

accompanied with her father and aunty went to the police station. Her 

paternal aunty was examined as PW 9. But during cross of PW 9 and the 

Investigating Officer (PW 10) defence even did not put any suggestion 

whether on the very night, they informed police either orally or in writing. 

The victim after the incident reached home at 11 p.m Victim‟s father PW 1 

arrived home on the next day at about 12/1 p.m. and thereafter lodged the 

FIR at 2 p.m. The evidence of the victim also shows that only after arrival of 

police she went to „Thana‟. In the above, I find no force in the argument. 

Moreover, in this case, no delay was caused in filing the FIR.    

26.   In the above, if we meticulously appreciate the version of PW-3, who 

is the victim of this case, then it divulges before this court that she had 

supported the entire contentions of prosecution story and on contrary, the 

defence side failed to demolish her credibility by way of bringing out any sort 

of material contradictions or omissions. The defence side failed to explain 

anything reasonable before this court under which, the evidence of PW-3 

may be disbelieved. Further it is in the evidence of PW 1 to PW3 the parents 

and the victim that they had good relations with the accused persons who 

are their co-villagers and they had visiting terms. In absence of animosity, 

there is nothing on record to show any ground/reason to falsely implicate 

the accused persons. Chastity is a proud possession of women and it 

involves the dignity, prestige and honour of the women and her family. 

Therefore, it is not believable in ordinary course, particularly when there is 

good relation with the accused, any woman would falsely state that she had 

been raped and thereby invite dishonour to herself and her family. 

27.        At the time of meticulous appreciation of evidence on record, this 

court finds that defence side during cross-examination of PW-1 had put 

forward one suggestion that a talk of marriage was going on in between 

Hasim Kadir and his victim daughter and when Hasim Kadir did not marry 

the victim, being angry, they filed the case falsely against the accused 

persons but during cross of PW2, the wife of PW 1, defence suggested that 
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Hasim Kadir gave proposal to give marriage the victim with accused Rafique 

but they (PW 2) denying the proposal filed the case falsely. On the other 

hand, during cross of the victim, defence taking another plea suggested that 

her uncle gave her marriage proposal with accused Rafique and when 

Rafique denied to marry her, they filed the false case. So, the defence side 

had put forward suggestion of proposal of marriage of the victim by citing 

names of two persons and that makes the plea of defence weaker and 

doubtful in nature and upon which strong presumption against the defence 

side may be drawn upon.  

28.  In the case, PW-1, PW-2 & PW-9 admitted not having witnessed the 

alleged incident and they are reported witnesses and their source of 

knowledge is the victim X. PW-1, PW-2 & PW-9 corroborated each other's 

versions by  testifying before this court that on the day of the incident at 

around 7/7.30 p.m. the victim went missing and at around 11/11.30 p.m. 

the victim was found on the road infront of her house, who reported that 

when she returned from school accused Rafique put one mobile in the 

basket of her bi-cycle and that at around 7 p.m. accused Rafique rang her 

on the said phone asking to return the cell phone at ACE Gate and 

accordingly when she went to ACE gate, the accused persons took her to the 

jungle and the accused Rafique raped her while the other three guarded 

Rafique and thereafter she was left in front of her house. PW 1, PW 2 and 

PW 9, the parents and paternal aunty of the victim, who are the most 

natural witnesses fully corroborated the evidence of the victim.  

  Though in cross- examination of the Investigating Officer (PW 10), 

defence confirmed that the fact of handing over the cell phone by the 

accused Rafique while she was returning home and that in the evening  the 

accused had asked her to return the cell phone at ACE gate and then 

accused Rafique took her inside the garden by gagging her mouth in 

presence of other accused persons and accused Rafique making her lay 

upon ground, opened her pant and raped her when other accused persons 

were guarding, were not stated before him by PW 9 but on perusal  of the 

statement of PW9 u/s 161 Cr.P.C it reveals that the victim reported that 
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accused Rafiqul taking her to Dhekiajuli Tea Estate, raped her there. So 

there is corroboration on material particulars regarding rape. Moreover, the 

said discrepancy was not proved as required u/s 145 of Evidence Act. 

Further though PW 5 Hobibur Rahman did not support the prosecution 

version, who stated that the victim‟s father reporting him that the victim 

eloped, asked him to search his daughter and accordingly when he along 

with Abdul Motin, Korim, Sunny, Nur Alam and PW 9 searched the victim, 

found her on road of Dhekiajuli Tea Estate. This witness also contradicting 

the version of PW1, PW 2, PW3 & PW 9, stated that accused Rafique gave 

one mobile charger. But accused Rafique himself admitted in statement u/s 

313 Cr.P.C. that he gave one mobile to the victim. This witness PW 5 is only 

a reported witness who heard from PW 1 who was in Arunachal Pradesh at 

the time of incident and PW 5‟s brother Abdul Motin (PW 8) also turned 

hostile. PW 5 and PW 8 being neighbours might not have willing to say 

against the accused persons. I find nothing to disbelieve the version of the 

victim on the basis of the reported witness.  

29. In the present case, I find no major contradiction or inconsistency in 

the evidence of the prosecutrix. It is an established principle of law that the 

prosecution case is not liable to be disbelieved, because of minor 

contradiction and omission in the evidence of witnesses when the victim 

made fortnight statement regarding the commission of the alleged offence. 

The unimpeachable evidence of the victim, the testimony of her parents and 

aunt (PW 9) shows that accused Rafique had raped the victim and when 

accused Rafique carried the victim inside the garden, accused Sanny, Nur 

Alam Seikh, Salal were present there and at the time of committing rape on 

the victim, other three were guarding. There is nothing, for not accepting 

the evidence of the victim. Her evidence is found spontaneous, firm and 

trustworthy.     

30.  Law is well settled that in an offence of rape, conviction can be 

recorded on the sole testimony of the prosecutrix, if her evidence inspire 

confidence and the statement of the prosecutrix found to be worthy of 

credence and reliable and it requires no corroboration.  
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31.  In this respect in the case of State of Himachal Pradesh Versus 

Asha Ram, AIR 2006 SC 381: 2006 SCC (Cri) 296: 2005 (13) SCC, 

the  Supreme Court held as follows:  

           “It is now well settled principle of law that conviction can be founded 

on the testimony of the prosecutrix alone unless there are compelling 

reasons for seeking corroboration. The evidence of a prosecutrix is more 

reliable than that of an injured witness. The testimony of the victim of sexual 

assault is vital unless there are compelling reasons which necessitate looking 

for corroboration of her statement, the courts should find no difficulty in 

acting on the testimony of a victim of sexual assault alone to convict an 

accused where her testimony inspires confidence and is found to be reliable. 

It is also well settled principle of law that corroboration as a condition for 

judicial reliance on the testimony of the prosecutrix is not a requirement of 

law but a guidance of prudence under given circumstances. The evidence of 

the prosecutrix is more reliable than that of an injured witness. Even minor 

contradictions or insignificant discrepancies in the statement of the 

prosecutrix should not be a ground for throwing out an otherwise reliable 

prosecution case.”     

32.   A similar view has been reiterated by Hon'ble Apex Court in Wahid 

Khan v. State of M.P. [(2010) 2 SCC 9 : (2010) 1 SCC (Cri) 1208] 

placing reliance on an earliar judgement in Rameshwar v. State of 

Rajasthan [AIR 1952 SC 54 : 1952 Cri LJ 547]. 

           Thus, the law that emerges on the issue is to the effect that the 

statement of the prosecutrix, if found to be worthy of credence and reliable, 

requires no corroboration. The court may convict the accused on the sole 

testimony of the prosecutrix.   

    In the light of ratio of Hon'ble Apex Court discussed herein before 

this court finds that no corroboration is required from other witnesses if the 

victim appears to be corroborative and trustworthy in respect of incident 

happened with her and evidence of victim inspires confidence.   
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         Hence, upon the above on the basis of sole testimony of victim this 

court has no hesitation to hold that the charge of rape against the accused 

Rafique stood exclusively proved and convicted him under the said section of 

law.    

33.  In State of Maharastra v. Chandraprakash Kewalchand Jain, 

1990 (1) SCC 550 the Supreme Court held as follows; 

            “ 'Evidence‟ means and includes all statements which the Court  

permits or requires to be made before it by witnesses, in relation to the 

matters of fact under inquiry. Under Section 59 all facts, except the contents 

of documents, may be proved by oral evidence. Section 118 then tells us 

who may give oral evidence. According to that section all persons are 

competent to testify unless the Court considers that they are prevented from 

understanding the questions put to them, or from giving rational answers to 

those questions, by tender years, extreme old age, disease, whether of body 

or mind, or any other cause of the same kind. Even in the case of an 

accomplice Section 133 provides that he shall be a competent witness 

against an accused person; and a conviction is not illegal merely because it 

proceeds upon the uncorroborated testimony of an accomplice. However, 

illustration (b) to Section. 114, which lays down a rule of practice, says that 

the Court ‟may‟ presume that an accomplice is unworthy of credit, unless he 

is corroborated in material particulars. Thus under Section 133, which lays 

down a rule of law, an accomplice is a competent witness and a conviction 

based solely on his uncorroborated evidence is not illegal although in view of 

Section 114, illustration (b), courts do not as a matter of practice do so and 

look for corroboration in material particulars. This is the conjoint effect of 

Sections 133 and 114, illustration (b).” 

34.  In Bharwada Bhoginbhai Hirjibhai v. State of Gujrat 1983 (3) 

SCC 217 it is held as follows; ----- “ In the Indian setting, refusal to act on 

the testimony of a victim of sexual assault in the absence of corroboration as 

a rule, is adding insult to injury. Why should the evidence of the girl or the 

woman who complains of rape or sexual molestation be viewed with the aid 

of spectacles fitted with lenses tinged with doubt, disbelief or suspicion? To 
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do so is to justify the charge of male chauvinism in a male dominated 

society. Without the fear of making too wide a statements or of overstating 

the case, it can be said that rarely will a girl or a woman in India make false 

allegations of sexual assault on account of any such factor as has been just 

enlisted. The statement is generally true in the context of the urban as also 

rural Society. It is also by and large true in the context of the sophisticated, 

not so sophisticated, and unsophisticated society. Only very rarely can one 

conceivably come across an exception or two and that  too possibility from 

amongst the urban elites. 

Because -                                 

(1) A girl or a woman in the tradition bound non- permissive Society of India 

would be extremely reluctant even to admit that any incident which is likely 

to reflect on her chastity had ever occurred.   

(2) She would be conscious of the danger of being ostracised by the Society 

or being looked down by the Society including by her own family members, 

relatives, friends and neighbours.  

(3)She would have to brave the whole world.  

(4) She would fACE the risk of losing the love and respect of her own 

husband and near relatives, and of her matrimonial home and happiness 

being shattered.   

(5) If she is unmarried, she would apprehend that it would be difficult to 

secure an alliance with a suitable match from a respectable or an acceptable 

family.                                     

(6) It would almost inevitably and almost invariably result in mental torture 

and suffering to herself. 

(7) The fear of being taunted by others will always haunt her. 

(8) She would feel extremely embarrassed in relating the incident to others 

being over powered by a feeling of shame on account of the upbringing in a 

tradition bound society where by and large sex is taboo.                            

(9) The natural inclination would be to avoid giving publicity to the incident 
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lest the family name and family honour is brought into controversy.                                                           

(10) The parents of an unmarried girl as also the husband and members of 

the husband's family of a married woman would also more often than not, 

want to avoid publicity on account of the fear of social stigma on the family 

name and family honour.  

(11) The fear of the victim herself being considered to be promiscuous or in 

some way responsible for the incident regardless of her innocence.                                  

(12) The reluctance to fACE interrogation by the investigating agency, to 

fACE the court, to fACE the cross examination by Counsel for the culprit, and 

the risk of being disbelieved, acts as a deterrent. In view of these factors the 

victims and their relatives are not too keen to bring the culprit to books. And 

when in the fACE of these factors the crime is brought to light there is a 

built-in assurance that the charge is genuine rather than fabricated.”                                                                     

35.  In State of Punjub V. Gurmit Singh & Ors., 1996 (2) SCC 384, 

Hon'ble Apex Court has observed: 

 “ The courts must, while evaluating evidence, remain alive to the 

fact that in a case of rape, no self-respecting woman would come forward in 

a court just to make a humiliating statement against her honour such as is 

involved in the commission of rape on her. In cases involving sexual 

molestation, supposed considerations which have no material effect on the 

veracity of the prosecution case or even discrepancies in the statement of 

the prosecutrix should not, unless the discrepancies are such which are of 

fatal nature, be allowed to throw out an otherwise reliable prosecution case. 

The inherent bashfulness of the females and the tendency to conceal 

outrage of sexual aggression are factors which the Courts should not over-

look.” 

36.   It well understood from the several pronouncement of the Apex 

Court of the country that conviction under Section 376 of Indian Penal Code 

can be founded on the sole testimony of the prosecutrix, unless there are 

compelling reasons for seeking corroboration. Just as a witness who has 

sustained some injury in the occurrence, which is not found to be self 

inflicted, is considered to be a good witness in the sense that he is least 
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likely to shield the real culprit, the evidence of a victim of a sexual offence is 

entitled to great weight, absence of corroboration notwithstanding. 

Corroborative evidence is not an imperative component of Judicial credence 

in every case of rape.  

37.  Arriving again to the evidence of victim X, on conjoint reading of her 

164 Cr.PC (Ext-1) with her evidence as PW-3, we have seen that she 

categorically supported and corroborated the following facts:-  

       A. That at the time of her return from school by bi-cycle, accused 

Rafique coming by a bike, put a cell phone in her cycle's basket;                                                         

  B. That on the very day at about 7 pm, while she was reading, 

Rafique made a call to the telephone which Rafique kept in her cycle's 

busket, and asked her to come to ACE Gate of Dhekiajuli T.E. to return his 

cell phone and accordingly she went there where Nur Alam,Sanny and Salah 

were present; 

 C. That on her arrival in front of ACE Gate of Dhekiajuli TE accused 

Rafiqul gagging her mouth with cloth had taken her inside the tea garden;                                                           

  D. That accused Rafiqul took her pant off and by pushing made her 

fall down and committed rape. 

          E. That accused persons told her if she did not share with Rafiq they 

would record it in video; 

  F. That subsequently the accused persons left her in front of her 

house at 11 pm. 

 The victim in her cross examination further affirmed that she was 

raped once and there was bleeding from her private parts and same were 

shown to the doctor. She claimed that she narrated the incident to her 

parents. Both PW-1 & PW-2 in their evidence corroborated that they heard 

about the incident from the victim.  

38.  In Ranjit Hazarika vs. State of Assam, (1998) 8 SCC 635 it 

was held that---- “It is also by now well settled that the courts must, while 

evaluating evidence, remain alive to the fact that in a case of rape, no self-

respecting woman would come forward in a court just to make a humiliating 
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statement against her honour such as is involved in the commission of rape 

on her. In cases involving sexual molestation, supposed considerations 

which have no material effect on the veracity of the prosecution case or 

even discrepancies in the statement of the prosecutrix should not, unless the 

discrepancies are such which are of fatal nature, be allowed to throw out an 

otherwise reliable prosecution case. The inherent bashfulness of the females 

and the tendency to conceal outrage of sexual aggression are factors which 

the courts should not overlook.  

      The testimony of the victim in such cases is vital and unless there are 

compelling reasons which necessitate looking for corroboration of her 

statement, the courts should find no difficulty to act on the testimony of a 

victim of sexual assault alone to convict an accused where her testimony 

inspires confidence and is found to be reliable. Seeking corroboration of her 

statement before relying upon the same, as a rule, in such cases amounts to 

adding insult to injury.”  

39.  In the case in hand, the sole testimony of the victim directly 

implicates the accused Rafique with the alleged incident of rape. The victim 

herself categorically deposed that she was raped by the accused Rafique and 

defence side failed to dismantle her credence on that part. Though the 

victim during cross stated that due to gagging her mouth, there was mark 

over her fACE and she sustained injury over cheek and back but in  this case 

the medical evidence is not suggestive of any injury on her private part 

except absence of hymen. However absence of hymen may occur due to 

many reasons such as cycling etc. Hence, a pertinent question arises if there 

is any rape, then why no sign of injury was found. The alleged incident 

occurred on 05/05/2016 in between 7 pm to 11 pm. The incident was 

reported to Dhekiajuli PS on 06/05/2016 and consequent to that victim was 

medically examined by PW-4 on 07/05/20016 at 1 PM at Kanaklata Hospital. 

That signpost the victim was medically examined after almost 48 hours and 

as such there is least chance of having mark of rape or  any mark on the 

body. 
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40.  Now question is whether absence of any Medical Evidence, the 

version of victim of rape may be disbelieved? As discussed above in this case 

the victim was examined medically after 48 hours of the alleged incident and 

obviously after expiry of 48 hours there is no chance of detecting any 

evidence of rape.  

41.  In B.C. Deva alias Dyava v. State of Karnataka, (2007) 12 

SCC 122, Hon'ble Apex Court has held that absence of injury on the person 

of the victm of rape does not lead to an inference that the accused did not 

commit forcible sexual intercourse. It was further held that even in the 

absence of external injury, the oral testimony of the prosecutrix that she was 

subjected to rape, cannot be ignored. As such it is clear from the ratio of 

Hon'ble Apex Court that in absence of any injury of rape the victims versions 

could not be brushed aside where the case is otherwise established.  

42. From the sequence of the evidence discussed above, it reflects that 

on the day of incident at noon when the prosecutrix was returning from 

school, accused Rafique put a cell phone in the basket of her bicyle and in 

the evening at around 7 P.M. he rang her on the said cell phone and seeking 

returning of the cell phone asked her to come to ACE gate. Accordingly, 

when she came to ACE gate, she found accused Sanny, Nur Alam and Salal 

besides accused Rafique there. Then accused Rafique gagging her mouth 

with cloth, carried her inside the garden, made her lay upon ground and 

removing her pant raped while other three were guarding. It is also in the 

evidence of the prosecutrix that all the four also threatened her to make a 

video of the incident, if she did not share with Rafique and thereafter 

knowing that the villagers are searching the victim, accused Rafique fled 

away and other three left her infront of her house.   

In statement u/s 313 Cr.P.C. accused Rafique admitted giving mobile 

to the victim, however took the plea that as the victim sought for a cell 

phone hence, he gave her the same. The mobile was also seized on being 

produced by accused Rafique. Other accused persons Sanny, Nur Alam and 

Salal taking the plea of alibi stated in statement u/s 313 Cr.P.C. that they 

were not present at the place of occurrence but examined none to 



Page 22 of 26 

 

Sessions Case No. 121 of 2017 Page 22 

 

substantiate their plea. They had full knowledge of the victim‟s arrival at the 

place of occurrence and the act of handing over the mobile to accused 

Rafique. They, therefore acted in furtherance of their common intention. 

43. Not withstanding that courts, have to shoulder greater responsibilities 

while dealing with such cases, the broader probabilities need to be examined 

and it is important to be not swayed by minor contradictions/discrepancies 

of unsubstantial character. In the instant case the clear evidence of the 

victim is that on the day of incident at noon when the prosecutrix was 

returning from school, accused Rafique put a cell phone in the basket of her 

bicyle and in the evening at around 7 P.M. he rang her on the said cell 

phone and seeking return of the cell phone asked her to come to ACE gate. 

Accordingly, when she came to ACE gate, she found there accused Sanny, 

Nur Alam and Salal besides accused Rafique. Then accused Rafique gagging 

her mouth with cloth carried her inside the garden, made her lay upon 

ground and removing her pant raped her while other three were guarding. It 

is also in the evidence of the prosecutrix that all the above four accused  

threatened her to make a video of the incident, if she did not share with 

Rafique and thereafter knowing that the villagers are searching the victim, 

accused Rafique fled away and other three left her infront of her house.   

44. Learned defence counsel also vehemently argued that victim 

implicate none except accused Rafique in commission of rape on her and as 

such it is not a case of gang rape. Under section 376 D, where a woman is 

raped by one or more persons constituting a group or acting in furtherance 

of a common intention, each of those persons shall be deemed to have 

committed the offence of rape and shall be punished with Rigorous 

Imprisonment for a term which shall not be less than twenty years, but 

which may extend to life which shall mean imprisonment for the remainder 

of that person‟s natural life and with fine.  

45. From a reading of section 376 D, it is seen that when a woman is 

supposed to rape by even one person from out of a group of persons  in 

furtherance of their common intention, each of the person of that group 

would be deemed to have committed gang rape.  
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46. In the present case, accused Rafique committed rape on the 

prosecutrix. As per evidence of the prosecutrix when she reached the ACE 

gate on calling by accused Rafique, she had found accused Sanny, Nur Alam 

and Salal there besides accused Rafique and then accused Rafique gagging 

her mouth with cloth, carried her inside the garden and raped her while 

other three were guarding. All these facts indicates that by a pre-arranged 

plan, the offence was committed, otherwise when accused Rafique took the 

victim to the garden, other three could have offered resistance to accused 

Rafique or could have save the girl. Instead accused Rafique, Sanny, Nur 

Alam and Salal acted in concert by sharing a common intention while 

committing the offence and their conduct comes within the purview of gang 

rape.   

47. Now so far as accused Karim is concerned, it is in the evidence of the 

prosecutrix that when she reached ACE gate, accused Rafique was 

accompanied by Sanny, Nur Alam and Salal and when she was raped by 

accused Rafique, other three were guarding and lateron knowing that the 

villagers were searching for her, accused Rafique fled way while other three 

left her in front of her house.  PW 3 had not mentioned the presence of 

accused Karim at the relevant place. According to PW 1, the victim‟s father,  

the victim reported him about the presence of accused Sanny, Nur Alam, 

Salal and Karim and Rafique at ACE gate. PW 1 though stated that he heard 

from the victim that besides accused Sanny, Nur Alam and Salal, another 

accused Abdul Karim the eldest brother of accused Rafique also left the 

victim infront of her house but he did not clarify when the accused Karim 

reached there. He heard from the victim only. During cross the prosecutrix 

clearly stated that accused Karim did nothing with her. Prosecution failed to 

establish the presence of accused Abdul Karim in the act beyond reasonable 

doubt and he cannot be held guilty in the offence of gang rape. He is 

acquitted accordingly on benefit of doubt. His bail bond shall remain in force 

till next six months.    

48. In the light of the aforesaid discussions on factual and legal aspects 

and in view of consistency found in the statement of the victim, her parents 



Page 24 of 26 

 

Sessions Case No. 121 of 2017 Page 24 

 

and aunt, I find that the prosecution succeeded in establishing the charge 

u/s 376 D of the IPC beyond all reasonable doubt against accused Abdul 

Rafique, Saddam Hussain @ Sanny, Nur Alam Seikh and Sahiluddin @ Salal. 

Considering all, the accused Abdul Rafique, Saddam Hussain @ Sanny, Nur 

Alam Seikh and Sahiluddin @ Salal are held guilty of the charge u/s 376 D of 

the IPC and convicted accordingly.     

49.     I have heard the convicts Abdul Rafique, Saddam Hussain @ Sanny, 

Nur Alam Seikh and Sahiluddin @ Salal on the point of sentence.  

  In statement u/s 235 Cr.P.C. accused Sahiluddin @ Salal mentioned 

his age as 20 years. On being asked he stated that his date of birth is 09-01-

1998, as such on the date of incident i.e. on 05-05-2016 he was 18 years 3 

months 26 days old.  Their statement are recorded where they stated that 

with their meagre income they have to look after their parents and prayed 

for leniency. On the other hand, the learned Public Prosecutor submitted 

that the crime being heinous, the accused/convicts should not be dealt with 

leniency.    

50.  Considering all aspects, I sentence the convicts Abdul Rafique, 

Saddam Hussain @ Sanny, Nur Alam Seikh and Sahiluddin @ Salal to 

undergo Rigorous Imprisonment for twenty years each and also to pay a fine 

of Rs. 10,000/- (Rupees ten thousand), each in default to undergo Rigorous 

Imprisonment for another 2 (two) months each for the offence punishable 

u/s 376 D of IPC.  

    The period of detention already undergone by the accused 

persons/convicts shall be set off against the terms of imprisonment as per 

provision of section 428 of Cr.P.C. Their bail bonds stands cancelled and 

sureties be discharged. 

51. Convicts/accused Abdul Rafique, Saddam Hussain @ Sanny, Nur Alam 

Seikh and Sahiluddin @ Salal be sent to Central Jail, Sonitpur, Tezpur to 

serve the sentence.  
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   Seized mobile be returned from whom the same was seized in due 

course. 

   Case is recommended for compensation of the victim as per provision 

of Section 357 A of Cr.P.C after enquiry by District Legal Services Authority, 

Sonitpur, Tezpur.   

52. Let a free copy of the Judgment be furnished to each convicts.   

53. Also send a copy of the Judgment to the District Magistrate, Sonitpur, 

Tezpur as per provision of section 365 Cr.P.C.  and a copy to the District 

Legal Services Authority, Sonitpur, Tezpur.  

54.    Given under my Hand and Seal of this Court on this the 9th day of 

April, 2019.  

 

 

             (I.Barman) 

                    Sessions Judge,                   

                   Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

 

         (I.Barman) 

      Sessions Judge,                     
              Sonitpur,Tezpur. 
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 Prosecution witnesses.     

1. PW 1   : father of the victim. 
2. PW 2   : mother of the victim. 
3. PW 3   : Victim 
4. PW 4  : Dr. Tutumoni Handique, 
5. PW 5   : Hobibur Rahman 

 
6. PW 6  : Abdul Khalek 

  
7. PW 7   : Md. Abdul Jabbar 
8. PW 8   : Abdul Motin  
9. PW 9   : aunty of the victim 
10. PW 10   : Chandra Kanta Bhuyan, I.O. 

  

   

Exhibits:- 

          Ext. 1   : 164 Cr.P.C. statement of the victim 

         Ext. 2   : Medical report. 
             Ext. 3   : Advice slip                                            

         Ext. 4              :  FIR. 

         Ext. 5      : Seizure list. 

          Ext. 6               :  sketch map 

            Ext. 7                :  chargesheet. 

          Ext. 8                 :  case diary of Dhekiajuli PScase No.276/16 

  Ext. 9    :  relevant portion of statement of Abdul Motin 

Material Exhibit.  

          Material Ext. 1   :  seized mobile.  

 

 

         (I.Barman) 

           Sessions Judge,   

            SONITPUR: TEZPUR    


