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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 96 of 2018 

Under section 302/34 of I.P.C. 

(Arising out of G. R Case No. 670 of 2018) 

     
State of Assam 

 
     –Vs–  

1. Sri Anil Basumatary 

2. Smti Lakhimaya Basumatary  ...... Accused persons. 

      

                  

 

       

       

 

For the State  :    Mr. M.C. Baruah, Public Prosecutor 

            Mr. N. Misra, Addl. Public Prosecutor.   

                   

For the accused  :     Sri H.P. Sedai, Advocate.  

 

Date of Argument :     08-04-2019 and 02-05-2019. 

 

Date of Judgment   :     07-05-2019. 

 

J U D G M E N T 

1.  A criminal investigation was set into motion with lodging of the FIR by 

Smti Junu Mushahary  (PW 5) daughter of the deceased on 18-02-2018 with 

the Officer-in-Charge of Missamari PS alleging that on 17-02-2018 at around 

10 p.m., an altercation took place between the accused persons Anil 

Basumatary and Lakhi Basumatary and her (PW 5) father Keshab Mushahary 

(herein after called as the “deceased”) and both the accused had assaulted the 

deceased, as a result of which he sustained grievous injuries and on the next 

day i.e. on 18-02-2018 he succumbed to his injuries.       

Present :        Smti I. Barman, AJS 

                  Sessions Judge, 

    Sonitpur, Tezpur.    
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2.   Based on the said information, Missamari P.S. Case No. 29/18 

u/s 302 of IPC was registered. The investigating officer visited the place of 

occurrence, examined the witnesses, arrested the accused Anil Basumatary and 

Lakhimaya Basumatary and on completion of investigation laid chargesheet 

against the accused Anil Basumatary and Lakhimaya Basumatary u/s 302 of the 

IPC.   

3.  On production of the accused persons from jail, the learned 

Chief Judicial Magistrate, Sonitpur, Tezpur took cognizance against the accused 

persons  Anil Basumatary and Lakhimaya Basumatary u/s 302 of IPC, furnished 

necessary copies as required under section 207 Cr.P.C and committed the case 

to the Court of Session being the offence u/s 302 IPC exclusively triable by the 

court of Session. On committal, after going through the police report and 

hearing both sides, charge u/s 302/34 of the IPC was framed against the 

accused persons Anil Basumatary and Lakhimaya Basumatary and particulars of 

the charge on being read over and explained to the accused persons, they 

pleaded not guilty and demanded to stand for trial. Lateron both the accused 

were enlarged on bail.   

4.    During trial, in order to bring home the charge leveled against 

the accused persons, prosecution examined 10 (ten) witnesses. In the 

statements recorded u/s 313 Cr.P.C, the accused persons denied all the 

allegations made against them. Defence took the plea of total denial and 

declined to adduce evidence.   

5.   I have also heard the argument of learned counsel of both 

sides and also have gone through the evidence on record.   

6.  The points to be determined in this case is as follows–  

1. “Whether the accused Anil Basumatary and Lakhimaya 

Basumatary, in furtherance of the common intention, on 17-02-

2018, at about 10 p.m. at No.1 Bherbheri under Missamari PS, 

assaulted Kesharam Mushahary as a result of which he 

succumbed to the injuries on the next day i.e. on 18-02-2018 
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and thereby committed an offence punishable u/s 302/34 of 

the IPC? 

7. In order to appreciate the argument advanced on behalf of both the 

sides, I deem it appropriate to briefly recapitulate the evidence on record as  

follows : 

8.  PW 1 Nirmal Swargiary, the son-in-law of the deceased, deposed 

that on 17-02-2018 the deceased Kesharam Mushahary along with his wife 

Jogeswari Mushahary went to Smashan to offer Puja at around 11 p.m. and 

after returning from Puja, an altercation took place in the house of Subhash 

Boro in between the deceased and the accused persons. Thereafter, the 

deceased along with his wife returned home and on the very night the accused 

persons coming to the house of the deceased again picked up quarrel and both 

the accused had assaulted the deceased with a bamboo lathi. Hearing hulla in 

the house of the deceased, he rushed there and found the deceased in a 

bending position. He also had seen both the accused standing near the 

deceased and a lathi was lying at the place of occurrence. On the next day, at 

around 2 p.m., the deceased died. He further stated that he saw injury on the 

left side chest of the deceased and on the next day wife of the deceased 

informed him about the incident. He proved his signature in the inquest report, 

Ext.1.       

   During cross, he stated that he had not seen who assaulted the 

deceased and how the incident took place. He also did not know the contents 

of the inquest report Ext.1.  

9.  PW 2 Smti Anima Swargiary, the daughter of the deceased as well as 

the wife of PW1, testified that on 17-02-2018 at night after having dinner 

when they went to bed for sleeping, they heard hulla in the campus of 

Someswar Boro, the son-in-law of the accused persons. She further stated that 

in the same night Siba Boro came to their house, woke them up and informed 

them about the incident. Accordingly, they immediately rushed to the place of 

occurrence and Someswar and Siba Boro brought her father home. On 

regaining sense, her father told that accused Lakhi and Anil had assaulted him. 

They asked the accused persons to take the injured to doctor but on the next 
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day her father died. She further stated that due to assault by the accused 

persons, her father sustained fracture on the chest bone.  

         During cross she stated that she along with her husband resided in 

the same campus with her parents. Hearing the incident, she and her husband 

rushed to the place of occurrence. She stated that her father was brought from 

the boundary of Someswar. During cross it was brought on record that her 

deceased father told that the accused persons coming to his house took him 

from the bed to the boundary of Someswar and had assaulted him there. She 

further stated that for financial constraints and as no injury was visible, they 

not having noticed any injury at first, did not take the injured to the hospital 

immediately. She further stated that when her father after regaining sense 

informed them that Lakhi and Anil assaulted him, many persons were present 

there. She further stated that her deceased father used to take liquor and on 

the relevant day also her father consumed liquor in the Puja. She denied the 

suggestion that on the day of the incident due to excessive liquor 

consumption, the deceased fell down several times and sustained injuries. 

10.       PW 3 Dr. Achinta Kr. Baruah, the Medical Officer stated that on 19-02-

2018 he conducted autopsy on the dead body of Kesharam Mushahary   and 

found the following : 

External appearance: 

   An elderly male in fresh condition with presence of rigor motis. 

Echymosis on the left side chest, back and flank.  

Thorax: Walls, ribs and cartilages.  

  Fracture of ribs: 9th, 10th and 11th  

  Pleurae – haemothorox, left lung – congested.  

Abdomen:  Spleen : ruptured.  

  All other organs are healthy. The injuries are antemortem caused by 

blunt weapon.                       

  The doctor opined that the cause of death was due to shock and 

haemorrhage as a result of injuries sustained and the injuries are sufficient to 

cause the death of a person.   

       The doctor proved the Post-mortem report as Ext. 2.   
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11. PW 4 Sri Siba Boro, in his evidence, stated that on 17-02-2018 

at around 10.30 p.m. hearing hulla, he rushed to the place of 

occurrence and saw Kesharam Mushahary in the boundary of Someswar 

Boro. He also saw the accused persons standing near Kesharam 

Mushahary. Then he along with Someswar Boro brought the injured to 

the room. At that time the deceased told him that he was assaulted but 

as they did not notice any injury on the victim, so they did not take the 

injured to hospital and on the next day he died.   

 During cross, he stated that when he reached the place of 

occurrence he had seen only two accused persons. He heard the sound 

of “dhap dhup” at the place of occurrence. He had not seen the incident. 

He further deposed that on the day, there was a Puja in their village 

where the deceased acted as a priest and in the Puja liquor was offered.   

12. PW 5 Smti Junu Mushahary, daughter of the deceased deposed 

that on the next day of occurrence, her elder sister Anima Swargiary 

called her saying that Laxmi and Anil assaulted their father and he was 

in serious condition. Accordingly, she came and met her father in injured 

condition. Her father told her that Laxmi and Anil assaulted him in the 

boundary of Someswar Boro. Her father also told her that he sustained 

pain in his chest, head and stomach. They asked the accused persons to 

take the injured to the hospital but they did not do it. Then she went to 

the police station. In the mean time, her father died. Then she lodged 

the FIR Ext.3.  

13.     PW 6 Smt. Jogeswari Mushahary, the wife of the deceased 

deposed that on that day after having dinner she and her husband were 

sleeping. Her husband used to sleep in front side room of their house. 

At night at around 3 a.m. her husband asked her for a glass of water 

and told that both the accused persons had assaulted him with a batten. 

Next day at about 10 a.m. her husband died.  
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  During cross, she stated that she informed the matter to her 

nephew Numal Swargiary who informed the matter to police station. 

According to her, after having dinner, she went to sleep and woke up in 

the morning. She stated that in the Puja her husband consuming liquor 

returned home and went to sleep. She had seen injuries on the waist, 

chest and back of her husband.          

14. PW 7  Sri Subhash Boro who turned hostile also stated that after 

having “Prasad” in the Puja of his house, all guests including the 

deceased left his house. On that night at about 9.30 p.m. hearing hulla 

in the house of the deceased Kesharam, he rushed there and saw both 

the accused persons. Both the accused persons picked up quarrel with 

the deceased. Next day Kesharam died in his house.     

  During cross by defence he stated that in the puja the deceased 

consumed liquor and thereafter the deceased left his house. According to him, 

an altercation took place in the house of the deceased.   

15.    PW 8 Someswar Boro deposed that on the night while he was 

sleeping, he awoke to attend nature’s call. At that time he heard hulla near the 

house of the deceased. Accordingly he rushed there and saw the deceased in a 

kneel down position and was bending towards the bamboo fencing near the 

side of the road. He heard from public that accused Lakhimaya had assaulted 

the deceased by means of a stick (Lathi), as a result of which Kesharam 

sustained injuries but he was not brought to the hospital immediately and at 

around 3 p.m. Kesharam died.  

  During cross, he stated that he had not seen any incident. It was after 

10 p.m. when he had seen the deceased kneel down and bending his head 

towards the bamboo fencing and during that time the deceased was in a 

drunken state. After his arrival, when Siba Boro reached there, he along with 

Siba Boro brought the deceased home. During that time the deceased did not 

state anything to them. He could not say from whom he heard that Lakhimaya 

assaulted the deceased. He also did not know how Kesharam died.    

16.    PW 9 Shyam Terang, the Investigating Officer deposed that before 

filing the FIR, informant Junu Mushahary appeared before the police station 
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and informed about the incident. On the basis of the said information, he made 

Missamari PS GDE No. 391/18 dated 18-02-2018 at around 3.20 p.m. vide  Ext. 

4 and thereafter on receipt of the FIR (Ext.3) he registered the same and 

himself investigated the case. He visited the place of occurrence, recorded the 

statement of witnesses, conducted inquest on the dead body, sent the dead 

body for post mortem examination, prepared the sketch map of the place of 

occurrence vide Ext. 5, apprehended the accused persons, collected the post 

mortem report and on completion of investigation laid chargesheet against the 

accused persons u/s 302 of the IPC vide Ext. 6. He confirmed the statement of 

hostile witness Subhash Boro (PW 7). 

  During cross, he stated that on the basis of GDE, he first visited the 

place of occurrence, prepared the sketch map, conducted inquest, recorded 

the statement of witnesses and also sent the dead body for post mortem 

examination. He further stated that Ext. 3 and 4, the GDE and FIR are silent 

regarding dying declaration made by the deceased before informant Junu 

Swargiary, Anima Swargiary or any other witness.    

17. PW 10 Sri Lakhya Jyoti Das, the Circle Officer of Thelamara Revenue 

Circle, deposed that on 18-02-2018 in reference to Missamari PS GDE No. 391 

dated 18-02-2018 he conducted inquest upon the dead body of Kesharam 

Mushahary of village Bherbheri, PS Missamari, Dist. Sonitpur in presence of 

witnesses. He proved his signature in the inquest report as Ext.1(2).     

18.  In this case, the prosecution story is that the accused Anil Basumatary 

and his wife Lakhimaya Basumatary had assaulted the deceased on 17-02-

2018 at around 10 p.m. Admittedly the deceased was not taken to hospital for 

treatment and on next day at around 10 a.m. he died. Nobody witnessed the 

incident and case rests on circumstantial evidence and oral dying declaration of 

the deceased. With respect to circumstantial evidence, the learned defence 

counsel placed reliance on the ruling reported in (2017) 4 SCC (Cri) 339 

and (2018) 2 SCC (Cri) 159.   

19.   It is well settled by a catena of decisions of the Apex Court that 

where a case rests squarely on circumstantial evidence, the inference of guilt 

can be justified only when all the incriminating facts and circumstances are 
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found to be incompatible with the innocence of the accused or the guilt of any 

other persons. The circumstances from which an inference as to the guilt of 

the accused is drawn have to be proved beyond reasonable doubt and have to 

be shown to be closely connected with the principal fact sought to be inferred 

from those circumstances.   

20. In the case of Bhagat Ram V. State of Punjab, AIR 1954 SC 

621, it has been laid down that, where the case depends upon the conclusion 

drawn from circumstances, the cumulative effect of the circumstances must be 

such as to negate the innocence of the accused and bring home the offences 

beyond any reasonable doubt. The Apex Court in the case of State of U.P. vs. 

Satish referred to the following observation made by the Hon’ble Supreme 

Court in the case of C. Chenga Reddy v. State of A.P. 1996 (10) SCC 

193:-  

“21. In a case based on circumstantial evidence, the settled law is 

the circumstances from which the conclusion of guilt is drawn 

should be fully proved and such circumstances must be conclusive 

in nature. Moreover, all the circumstances should be complete and 

there should be no gap left in the chain of evidence. Further, the 

proved circumstances must be consistent only with the hypothesis 

of the guilt of the accused and totally inconsistent with his 

innocence.”  

21.   The Apex Court in the case of Padala Veera Reddy V. State of 

A.P. 1989 Supp (2) SCC 706, laid down that when a case rests  upon 

circumstantial evidence, such evidence must satisfy the following tests:-  

“10. (1) circumstances from which an inference of guilt is sought to 

be drawn, must be cogently and firmly established ; 

(2) those circumstances should be definite tendency unerringly 

pointing towards guilt of accused ; 

(3) the circumstances, taken cumulatively, should form a chain so 

complete that there is no escape from the conclusion that within all 

human probability the crime was committed by the accused and 

none else ; and  
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(4) the circumstantial evidence in order to sustain conviction must 

be complete and incapable of explanation of any other hypothesis 

than that of the guilty of the accused and such evidence should  

not only be consistent with the guilt of the accused but should be 

inconsistent with his innocence.”        

22. In the case of Hanumant Govind Nargundkar Vs. State of M.P. 

AIR, 1952 SC 343 it was observed, thus : 

“It is well to remember that in cases where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion 

of guilt is to be drawn should in the first instance be fully 

established, and all the facts so established should be consistent 

only with the hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency and 

they should be such as to exclude every nature and tendency and 

they should be such as to exclude every hypothesis but the one 

proposed to be proved. In other words, there must be a chain of 

evidence so far complete as not to leave any reasonable ground for 

a conclusion consistent with the innocence of the accused and it 

must be such as to show that within all human probability the act 

must have been done by the accused.”    

23. In this case, the prosecution in order to prove its case mainly relied 

on the following circumstances:- 

  (i) the death of the deceased was homicidal in nature.  

  (ii) PW 1 Nirmal Swargiary, the son-in-law of the deceased saw the 

deceased in bending position and he had seen both the accused persons  

standing near the deceased and also saw a lathi lying there.  

  (iii) PW 4 Siba Boro saw the deceased in boundary of Someswar Boro 

and also saw the accused persons near the deceased.  

  (iv) Oral dying declaration of the deceased made before PW 2, PW 5 

ad PW 6 that accused Anil Basumatary and Lakhimaya Basumatary had 

assaulted him.     
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24.  In the backdrop of above evidence, let me consider whether the 

evidence adduced by the prosecution is sufficient to rope the accused persons 

for committing an offence u/s 302 of the IPC. The learned Public Prosecutor 

during argument submits that upon the facts and circumstances of the case 

and evidence adduced by the PWs, it is clearly established that on the day of 

the incident, both the accused persons committed murder of the deceased 

Kesharam Mushahary by assaulting with sticks. His further submission is that 

the circumstances which were established by the prosecution by adducing 

sufficient convincing evidence clearly establishes that it is the accused persons 

and none else who caused the death of the deceased intentionally by 

assaulting him with stick. The learned PP also submitted that with cogent and 

reliable evidence, the prosecution proved the case u/s 302 of the IPC against 

the accused persons.  

25. Refuting the submissions of the learned Public Prosecutor, the learned 

defence counsel for the accused persons submitted that the evidence of the 

PWs is not consistent with the guilt of the accused persons. Learned defence 

counsel argued that from the analysis of the evidence of PW 1 Nirmal 

Swargiary and hostile witness PW 7 Subhash Boro, it reveals that on that night 

the deceased consumed alcohol and there is every possibility that he might 

have sustained injuries by falling here and there under influence of alcohol. 

Learned defence counsel argued that the injury sustained by the deceased 

might be accidental one. Learned counsel also submits that in the instant case, 

the ingredients of offence u/s 302 of the IPC having not been fulfilled, the 

accused persons cannot be roped for committing offence u/s 302 of IPC.  

26. In the case, as per the post mortem report, Ext. 2 on examination of 

the dead body of the deceased found the following : 

  (i) Rigor mortis present.  

(ii) Echymosis on the left side chest, back and flank.  

(iii) 9th, 10th and 11th ribs of left side chest are fractured. 
(iv) Spleen ruptured.   
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 All the injuries are antemortem in nature and cause of death is 

due to shock and haemorrhage for rupture of spleen as a result of 

injuries sustained.   

27. It is in the evidence of PW 2 Anima Swargiary and PW 6 Jogeswari 

Mushahary, the married daughter and wife of the deceased respectively that at 

the time of incident they were at home. The evidence of PW 2 reveals that 

after having dinner, when they went to bed for sleep, they heard hulla in the 

compound of Someswar Boro, the son-in-law of the accused persons. Then 

Siba Boro (PW 4) came to their house and on being informed about the 

incident, she along with her husband PW 1 Nirmal Swargiary immediately 

rushed to the place of occurrence. Someswar and Siba Boro brought her father 

home and on regaining sense, her father told that he was assaulted by 

accused Lakhi and Anil and on next day her father died. According to this 

witness, she and her husband resided in the same campus of the deceased 

father. Her further evidence is that her deceased father told that the accused 

persons coming to the house of the deceased took him from bed to the 

boundary of Someswar where her father was assaulted. PW 1 Nirmal 

Swargiary, the husband of PW 2 stated that hearing hulla he went to the 

house of the deceased and found the deceased bending and he also saw both 

the accused persons standing near the deceased Kesharam Mushahary and a 

lathi lying at the place of occurrence and after regaining sense, the deceased 

told them that both the accused had assaulted him. According to PW 2, her 

deceased father told her that Anil Basumatary and Lakhimaya Basumatary had 

assaulted him. Though during cross-examination, defence confronted that PW 

2 did not state before the Investigating Officer that the deceased on regaining 

sense told them that accused Anil and Laxmi assaulted him, but the material 

particular regarding statement of the deceased before PW 2 that he was 

assaulted by accused Anil Basumatary and Lakhimaya Basumatary was 

asserted by the I.O. (PW 9) during cross-examination. Moreover, during cross-

examination of PW 2, it was also brought on record that the deceased told her 

that the accused persons coming to the house of the deceased had taken him 

from bed to the boundary of Someswar Boro where they assaulted her father.  
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28. The house of PW 4 Siba Boro, is about 150 meter away from the 

place of occurrence. Hearing hulla he came there. He heard the sound of 

“dhap dhup”. He saw Kesharam Mushahary in the boundary of PW 8 

Someswar Boro and also had seen both the accused near Kesharam 

Mushahary. The sketch map Ext. 5 reveals that the land of Someswar Boro is 

just adjacent to the land of the deceased. Seeing Kesharam, he (PW 4) along 

with PW 8 brought the injured from there. Though the material particulars that 

he saw both the accused persons standing near Kesharam Mushahary who 

after bringing him (deceased) to room,   told before PW 4 that he had been 

assaulted, was not stated before police which was confirmed by I.O. but on 

careful perusal of the statement of PW 4 u/s 161 Cr.P.C., it reveals that before 

I.O. he stated that he saw Kesharam Mushahary lying upon ground at the 

entrance gate of PW 8 and learnt that he was assaulted by both the accused 

by blunt object. Moreover, during cross, PW 4 confirmed that when he reached 

the place of occurrence, he saw both the accused persons there. The evidence 

of PW 8 Someswar Boro in whose boundary the alleged incident occurred, 

testified that at night when he woke up at nature’s call, hearing hulla near the 

house of the deceased, he rushed there and saw Kesharam in a kneel down 

position bending towards bamboo fencing. He heard from public that accused 

Lakhimaya killed Kesharam. According to this witness, after his arrival, PW 4 

Siba Boro reached there and they took Kesharam to his house. The learned 

defence counsel herein pointed me that when PW 8 reached the place of 

occurrence prior to PW 4, the evidence of PW 4 that he saw both the accused 

persons near the deceased is not acceptable but in cross-examination PW 4 

clearly stated that when he reached the place of occurrence, he heard sound 

of “dhap dhup” and saw the two accused persons. On the other hand, PW 8 is 

none other than the son-in-law of the accused persons. So, even if he had 

seen both the accused at the place of occurrence, being the son-in-law, he 

might not have stated against the accused persons. But he also saw the 

deceased in kneel down position bending towards bamboo fencing.  

29. PW 7 Subhash Boro is the neighbour of the accused persons. On the 

night the deceased was the priest of the Puja performed in his (PW 7) house. 

Though this witness was declared hostile but he also stated that the accused 
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persons had quarrelled with the deceased and hearing hulla when he went to 

the house of the deceased, saw both the accused persons there. This witness 

during cross by defence also denied the suggestion that the accused persons 

never assaulted the deceased. PW 5, the informant is the married daughter of 

the deceased. At the time of incident she was at Tezpur. On next day of the 

incident on being informed by her sister PW 2 that their father was in serious 

condition due to assault by accused lakhi and Anil, she came home and found 

her father in injured condition who told her that accused Lakhi and Anil had 

assaulted him in the boundary of Someswar Boro (PW 8) and he sustained 

pain over chest, head and stomach. Then she called the accused persons to 

see her father and to take him to hospital but they did not come. Hence, she 

went to the police station to inform the matter but in the mean time her father 

died. Regarding the oral information, GDE No. 391 dated 18-02-2018 at 3.20 

p.m. (Ext.4) is proved by prosecution. As per the oral information Ext. 4, PW 5 

and PW 2, the daughters of the deceased coming to the police station verbally 

informed that on last night at around 10 p.m. Anil Basumatary and Laxmi 

Basumatary had assaulted their father due to which he died at 10 a.m. Though 

the alleged oral dying declaration of the deceased before PW 5 that the 

deceased told her that accused Laxmi and Anil assaulted him in the boundary 

of Someswar Boro was not stated in statement u/s 161 Cr.P.C. but the 

Investigating Officer confirmed that PW 5 stated before him that coming home 

she came to know that her father was assaulted by Anil Basumatary and 

Lakshmi Basumatary. Evidence of PW 6, the wife of the deceased that her 

husband used to sleep in front side room of the house and at night at 3 O’ 

clock her husband asking her a glass of water told that both the accused had 

assaulted him with a batten was not stated in statement u/s 161 Cr.P.C., but in 

her statement before the I.O. she also stated that accused Lakhi Basumatary 

and Anil Basumatary had assaulted her husband due to which he succumbed 

to the injuries. Though the oral dying declaration as claimed by PW 5 and PW 

6 was not stated during investigation in statement u/s 161 Cr.P.C. but PW 2 

daughter of the deceased who resided in the same campus with the deceased 

clearly stated that after her father regained sense, he told that both the 

accused had assaulted him. During cross PW 2 also explained that her father 
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told her that the accused persons coming to the house of the deceased had 

taken her from the bed to the boundary of Someswar and had assaulted him 

there. Her evidence lends support to the evidence of the wife of the deceased 

that the deceased who used to sleep in front side room of their house was 

taken from room without the knowledge of PW 6. As the wife of the deceased 

was also under influence of alcohol and coming from the Puja she fell asleep 

inside the room when her husband was sleeping in front side room, she might 

not have knew when the deceased was taken from home by the accused 

persons.  Both PW 2 and PW 5, the daughters of the deceased also 

categorically stated that they knowing about the incident, asked the accused 

persons to take their father to hospital. Had the accused persons not assaulted 

the deceased, they would not have asked them to take him to hospital.   

30. It is in the evidence that Siba Boro (PW 4) and Someswar Boro (PW 

8) brought the injured home. As no injury was visible, the injured was not 

taken to hospital. Though the defence tried to take the plea that due to 

consuming liquor in excessive, the deceased fell down here and there as a 

result of which he sustained injuries but defence remained silent when and 

where he fell down to sustain such grievous injuries such as fracture of ribs of 

chest and rupture of spleen. The evidence of PW 1, the son-in-law of the 

deceased is that hearing hulla when he proceeded towards the house of the 

deceased found the deceased bending and also saw a lathi lying at the place of 

occurrence. The suggestion of the defence during cross of PW 1 that after 

taking the deceased to his house, both the accused came to the place of 

occurrence lends support the presence of both the accused persons. The oral 

evidence of PW 1 that the deceased sustained injury on left side chest and 

evidence of PW 5 that her father told her that he sustained pain in chest and 

stomach also supported by the medical evidence. Though the learned defence 

counsel argued that as per evidence of wife of the deceased, her nephew 

Numal Swargiary informed the matter to police whereas PW 3 the informant 

claimed that except her none informed police about the incident and it creates 

a doubt about the veracity of the prosecution case, but in my considered view 

for this minor discrepancies the case of the prosecution cannot be brushed 

aside which is otherwise established. In the present case, no lathi allegedly 



Page 15 of 21 

 

Sessions Case No . 96/18 Page 15 

 

used as a weapon of offence was seized. In my considered opinion only for 

non seizure of weapon, in no way weakens the evidence of PW 1, PW 2 and 

PW 5 to 8 as discussed above.  

31.  Mr. Sedai, the learned defence counsel appearing for the accused 

persons submitted that entire prosecution case rests on the evidence of closely 

related witnesses to the accused and the contradictions in evidence of 

prosecution witnesses regarding the incident appears to be an utterly 

incredible one and as such the prosecution failed to establish guilt of the 

accused beyond reasonable doubt. In this respect, he relied on the ruling 

reported in (2018) 2 SCC Cri 777. The learned defence counsel placing 

reliance on the ruling of 2003 Cri.L.J. 3744 also submitted that when the facts 

and circumstances would give rise to a reasonable doubt as to whether the 

incident had taken place in the manner as narrated by PWs, it casts doubt on 

the reliabilities of PWs and in these circumstances it is not safe to convict the 

accused on their evidence. In the case in hand, though there are some minor 

omissions/discrepancies in the evidence of the witnesses but on a close and 

dispassionate scrutiny of the evidence of the witnesses shows that during cross 

defence could elicit nothing tangible to discredit their version on material 

particular regarding assault to the deceased by the accused persons.           

32.         In the case, the learned counsel appearing for the accused persons 

also submitted that the oral dying declaration alleged to have been made by 

the deceased do not satisfy the test of reliability and truthfulness. In this 

respect reference may be made to the case of Heikrujam Chaoba Singh Vs. 

State of Manipur (AIR 2000 SC 59) wherein the Apex Court held that an 

oral dying declaration no doubt can form the basis of conviction, though the 

courts seek for corroboration as a rule of prudence. Before the said declaration 

can be acted upon, it must be satisfied about the truthfulness of the same and 

that the said declaration was made by the deceased while he was in a fit 

condition to make the statement. The witness who deposed about such oral 

declaration to him must pass the scrutiny of reliability.  

   Now, on examining the PW 2 the daughter of the deceased who 

resided in the same campus, it is found that the deceased told her that both 
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the accused persons coming to the house of the deceased had taken him to 

the boundary of Someswar (PW 8) from bed and had assaulted him there. The 

evidence of the wife of the deceased also reveals that the incident occurred 

after they went to bed to sleep and as the deceased used to stay in front side 

room, so there is every possibility of not knowing when the deceased was 

taken from bed. The deceased sustained fracture of ribs of left side chest and 

rupture of spleen and with those injuries, he made the statement. Whether a 

person with the injuries as sustained by the deceased, would be in a position 

to speak or not, has not been brought out anywhere in the evidence of the 

witnesses. Had his injuries being visible and apparent to be so serious, 

certainly he would have been taken to hospital. In such circumstances, it 

cannot be said that he was not in a position to make statement. In ordinary 

course, the members of the family were expected to ask the victim the name 

of the assailants at the first opportunity and if the victim was in a position to 

communicate, it is reasonably expected that he would give the name of the 

assailants, if he had recognized the assailants. In the instant case, there is no 

reason to hold that the deceased was not in a position to identify the 

assailants. It is therefore quite likely that on being asked, the deceased would 

name the assailants. When there is no evidence including the Medical Officer 

that with the injuries sustained by the deceased, it was unlikely that he could 

make any dying declaration, I find no justification or warrant to discard the 

credibility of such a dying declaration.   

33.  The learned counsel also submitted that neither the oral information 

nor the FIR reveals the dying declaration of the deceased regarding the 

incident and it raises doubt regarding involvement of accused persons in the 

alleged offence and as such, both the accused persons are entitled to get the 

benefit of doubt. In this respect, learned defence counsel placed reliance on 

the ruling reported in 2016 (2) GLT 698. In the present case, though in FIR 

and oral information as the informant remained silent regarding oral dying 

declaration of the deceased but from the very beginning of giving oral 

information till during trial the witnesses pointed at the only two accused 

persons and none else.   
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34.  In the present case, the injuries not apparently so serious, hence the 

injured was not taken to hospital. No reason is assigned nor was suggested as 

to why PW 2 would tell a lie and attributes falsely a dying declaration to the 

deceased implicating the accused persons. There is nothing brought out in her 

statement to shake her veracity. PW 3, the doctor who had performed the post 

mortem, had not been cross-examined on the point of state of health and mind 

of the deceased. In this backdrop, it can safely be concluded that the deceased 

was in a conscious state and in a position to speak.  

35. From what has been discussed above, the following circumstances 

emerges in this case :  

(i) On the day of incident, at around 9.30 p.m., the deceased after 

attending Puja in the house of PW 7 Subhash Boro while returning 

home, altercation took place between the accused persons and the 

deceased.  

(ii) The deceased used to consume liquor and on the fateful night 

also he consumed liquor in the house of PW 7 where he acted as 

priest in the Puja performed in his house.    

(iii) Hearing hulla PW 1 came out and saw the deceased in bending 

position and near him both the accused were standing and also 

saw one lathi lying at the place of occurrence.  

(iv) PW 4 hearing hulla, when came to the place of occurrence, 

saw the deceased in the boundary of PW 8 and saw the accused 

persons standing near the deceased.  

(v) After being assaulted when the deceased was brought home, 

on regaining sense he told before his daughter PW 2 that accused 

Anil Basumatary and Laxmi Basumatary taking him from bed to the 

boundary of PW 8, had assaulted him. 

(vi) Since the time of oral information, the witnesses pointed both 

the accused persons as perpetrator of the crime.    
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(vii) As per post mortem report the deceased sustained fracture of 

ribs of the left side chest and spleen was ruptured.   

    All these circumstances taken together lead to the only hypothesis of 

guilt of the accused persons. The evidence of the witnesses are found to be 

cogent, convincing and not contradicting and nothing was elicited by the 

defence in cross-examination to discard their testimony. There is nothing in 

record as to why PW 1, PW 2, PW 4, PW 5, PW 6 and PW 7 would raise 

accusing finger to the accused persons. The incriminating circumstances 

discussed above shows that it was the accused Anil Basumatary and 

Lakhimaya Basumatary and none else who had assaulted the deceased with a 

lathi as a result of which death was caused to him. All the witnesses have 

pointedly deposed against the accused persons and their cross-examination did 

not yield any result. There is no discrepancies on material particular that both 

the accused had assaulted the deceased. The entire sequence of evidence of 

the PWs are in unison about the alleged incident. The hostile witness PW 7 

stated before the I.O. about some boundary dispute between the deceased 

and son-in-law of the accused persons which did not state before the Court. 

So, the possibility of picking up quarrel by the accused persons for the 

boundary dispute with son-in-law cannot be ruled out. The learned defence 

counsel vehemently argued that when admittedly the deceased at the time of 

incident was under influence of alcohol there is every possibility of sustaining 

injuries by falling upon here and there and settled law is also that  when two 

views are possible, the view that is favourable to the accused shall be adopted 

so as to arise at the conclusion.  In that respect he relied on the ruling   

reported in 2007 Crl.L.J. 1890. But considering the cumulative value of the 

evidence of the witnesses, I find that in the present case, the circumstances 

which were proved by the prosecution coupled with medical evidence do 

inspire me to hold it is the accused persons and no one else who caused the 

death of the deceased by assaulting him.  

36. Now, let me consider whether the accused persons intended to cause 

death of the deceased assaulting him, so as to fasten him for the guilt of 

committing murder punishable u/s 302 of the IPC.   
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37. In the case in hand, it is established that both the accused persons 

inflicted injuries on the deceased on the night of 17-02-2018 at around 10 p.m. 

and he succumbed to the injuries on the next day at about 10 a.m. The 

deceased died due to shock and haemorrhage for rupture of spleen as a result 

of injury sustained (Ext. 2). He sustained fracture of ribs – 9th, 10th and 11th on 

left side of chest. As the injuries were apparently not visible, the injured was 

not taken to hospital. Had the deceased being provided treatment, there was a 

possibility of his survival. Moreover, in the case, there is evidence that assault 

took place followed by an altercation preceding the incident and that occurred 

dealt blows with lathi. He survived for about 12 hours without any treatment. 

The deceased sustained fracture of ribs (9th, 10th and 11th) of left side chest 

and rupture of spleen which is in left side of stomach. The evidence of PW 2 is 

also that the accused had taken the deceased from bed and then had 

assaulted him. The time of occurrence is about 10 p.m. At this hour accused 

persons had come to the house of the deceased with premediated mind with 

an intention to commit the offence. In the light of nature of injuries such as 

rupture of spleen as sustained by the deceased and the act of the accused 

persons clearly shows that the accused persons intended to cause death or to 

cause such bodily injury to cause death of the deceased.  The act of the 

accused persons, thus fell squarely under the category of culpable homicide 

not amounting to murder, within the meaning of Part -1 of Section 304 of the 

IPC.   

    Accordingly, I convict the accused persons Anil Basumatary and 

Lakhimaya Basumatary u/s 304, Part-I/34 of the IPC.  

38.  Both the accused/convicts are heard  on the quantum of sentence and 

recorded their statements u/s 235(2) of Cr.P.C . Accused/convicts submitted 

that they have to look after their two minor sons and prayed for leniency.  

39. I proceed to pass sentence against the accused persons/convicts for 

offence u/s 304, Part-I/34 of the IPC.   

40.       Considering all aspects of the case, I sentence the convicts Anil 

Basumatary and Lakhimaya Basumatary to undergo Rigorous Imprisonment for 

7 (seven) years each with fine of Rs. 5,000/- (Rupees five thousand) each, in 
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default to undergo Simple Imprisonment for 2 (two) months each for the 

offence punishable u/s 304, Part-I, of the IPC.   

41.      The period of detention already undergone by the convicts shall be set 

off as embodied in section 428, Cr.P.C.  

42.  The convicts be sent to the Central Jail, Sonitpur, Tezpur to serve out 

the sentence.  

43.  In the case, the deceased has his wife Jogeswari Mushahary. Case is 

recommended to District Legal Services Authority, Sonitpur, Tezpur for 

compensation to the wife of the deceased u/s 357 A of Cr.P.C.  

44.  Let a free copy of the Judgment be furnished to the convicts.   

   45.   Also send a copy of the Judgment to the District Magistrate, Sonitpur,  

Tezpur as per provision of section 365 Cr.P.C.  and a copy to the District Legal 

Services Authority, Sonitpur, Tezpur 

46.    Given under my Hand and Seal of this Court on this the 7th day of 

May,  2019.  

 

 

 

                 ( I. Barman ) 
SESSIONS JUDGE 

       SONITPUR : TEZPUR 
  Dictated and corrected by me 

 

 

 

   (I. Barman) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 
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4.  Prosecution Witness No.4 :- Sri Siba Boro 
5.  Prosecution Witness No.5 :- Smti Junu Mushahary, informant. 
6.  Prosecution Witness No.6 :- Smt. Jogeswari Mushahary 
7.  Prosecution Witness No.7 :- Sri Subhash Boro 
8.  Prosecution Witness No.8 :- Sri Someswar Boro 
9.  Prosecution Witness No.9 :- Sri  Shyam Terang. 
10.  Prosecution Witness No.10 :- Mr. Lakhyajyoti Das, Circle Officer. 
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