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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 93 of 2015 

Under section 399 of I.P.C. and 4/5 of ES Act. 

(Arising out of G. R Case No. 521 of 2008) 

     
State of Assam 

 
     –Vs–  

1. Sri Sambaru Daimary,  

2. Jacob Swargiary 

3. Kartik Kerketa 

4. Manik Kujur 

5. Deepak Kujur 

6. Hanok Boro.   ...... Accused persons. 

      

                  

 

       

       

 

For the State  :     Mr. M.C. Baruah, Public Prosecutor 

             

                      

For the accused  :     Smt. Dulumoni Sinha, Advocate.  

 

Date of Argument  :     06-04-2019. 

 

Date of Judgment   :     03-05-2019. 

 

J U D G M E N T 

1.   A criminal investigation was set in motion on lodging the FIR by Marry 

Toppo (PW1) on 12-04-2008 with the Dhekiajuli PS alleging that on 12-04-2008 at 

around 10 a.m. about 10/15 bodo boys were loitering suspiciously near the house 

of informant Marry Toppo and at around 1 p.m. out of them, three bodo boys 

entered into her house and others armed with dao, lathi, khukri, arms etc.  

Present :        Smti I. Barman, AJS 

                  Sessions Judge, 

    Sonitpur, Tezpur.    
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surrounded her house. At that time as the husband of the informant was not at 

home, hence, sister of her husband informed her husband from a neighbour’s 

house to inform police. Accordingly, on being informed, police came and 

apprehended two boys and after half an hour police along with public 

apprehended four boys from the rice Mill of Jethua of Tarajan Bangali gaon and 

also recovered two grenades from them. It is further contended that on 

interrogating the four boys, they mentioned their name as Patras Basumtary, 

Gandhi Mushahary, Sambaru Doimary and Honok Swargiary and admitted that 

Deepak Kujur, Manik Kujur and Kartik Kerketa called them. It is further alleged 

that after half an hour of the incident, one Sanjeeb Das over telephone 

threatened her husband Ijram Topno to see him in future and hence suspected 

that Sanjeeb Das was also involved in the incident.    

2.   Prior to filing the FIR, on receipt of telephonic information from Ijram 

Toppo on 12-04-2008, at 3.30 p.m., O/C Dhekiajuli PS Sri Deben Ch. Nath the GDE 

No. 330 dated 12-04-2008 was made. Immediately, S.I. Md. Nurur Rahman  along 

with CRPF personnel  visited the place of occurrence, and apprehend six of the 

culprits namely, Sanjib Doimary, Hanok Boro, Petras Basumatary, Gandhi 

Mushahary, Sambaru Doimary and Jecob Swargiary, prepared the sketch map of 

the place of occurrence, recorded the statement of the witnesses, seized two 

khukris with black coloured sheaths, one Nokia mobile, one gamosa, one yellow 

colour bag and one Royal Hero bicycle from Sanjib Doimary, thereafter on the 

same day, on receipt of the ejahar lodged by Mary Toppo  (PW 1), Dhekiajuli PS 

Case No. 112/2008 u/s 395 of the IPC read with section 3/ 4 of the ES Act  was 

registered and on closure of the investigation, submitted chargesheet   against the 

accused persons, Dipak Kujur, Manik Kujur, Kartik Kerkata, Sanjib Doimary, Hanok 

Boro, Pritush Basumatary, Sambaru Doimary, Gandhi Mushahary and Jacob 

Swargiary  u/s  395 of IPC read with section 3/ 4 of the ES Act. The case against 

accused Sanjib Doimary was abated on his death.    

3.  On appearance of the eight accused persons, namely Dipak Kujur, 

Manik Kujur, Kartik Kerkata,  Hanok Boro, Pritush Basumatary, Sambaru Doimary, 

Gandhi Mushahary and Jacob Swargiary, necessary copies as required under 

section 207 Cr.P.C were furnished to them and committed the case to the Court of 
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Session being the offence u/s  395 of IPC and section 3/ 4 of the ES Act 

exclusively triable by the court of Session. On committal, after going through the 

police report and hearing both sides, charge u/s 399 of IPC and u/s section 3/ 4 of 

the ES Act was framed against the accused persons Sambaru Doimary, Dipak 

Kujur, Manik Kujur, Kartik Kujur, Jacob Swargiary, Hanok Boro, Pritosh 

Basumatary and Gandhi Mushahary and particulars of the charge on being read 

over and explained to the accused persons, they pleaded not guilty and demanded 

to stand for trial.  During trial, accused Gandhi Mushahary and Pritosh Basumatary 

remained absent and on execution of Proclamation, they were declared absconder 

and the case against them was filed. Hence the case proceeded against other six 

accused persons Sambaru Doimary, Dipak Kujur, Manik Kujur, Kartik Kujur, Jacob 

Swargiary and Hanak Boro.    

4.    In course of trial, in order to bring home the charge leveled against 

the accused persons, prosecution examined 9 (nine) witnesses. In statement 

recorded u/s 313 Cr.P.C, the accused persons denied all the allegations made 

against them. Defence took the plea of total denial and declined to adduce 

evidence.   

5.   I have also heard the argument of learned counsel of both sides and 

also have gone through the evidence on record.   

6.  The points to be determined in this case is as follows–  

1. Whether the accused persons on 12-04-2008 at around 1 

p.m. at Gormoragaon under Dhekiajuli PS, made reparation for 

committing dacoity in the house of the informant Smti Mari 

Toppo and thereby committed an offence punishable u/s 399 

of the IPC? 

2. Whether the accused persons had in their possession or 

under their control two grenade for the purpose of explosion 

of the same for commission of an offence and thereby 

committed an offence punishable u/s 4 & 5 of the Explosive 

Substance Act?  
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7.  In order to appreciate the argument advanced on behalf of both the 

sides, I deem it appropriate to briefly recapitulate the evidence on record as  

follows : 

8.   PW 1  Smt. Marry Toppo, the informant, in her evidence stated 

that on 12-04-2008 at around 10 a.m. when she along with her sister-in-

law Saraswati were at home, about 8/10 numbers of unknown Bodo and 

Adibashi boys surrounded their house, out of whom, three entered into her 

house and threatened her husband demanding money when her husband 

was not at home. Thereafter, her sister-in-law Saraswati went to 

neighbour’s house and informed her husband about the incident. 

Accordingly, on being informed by her husband, police came and 

apprehended two of them near her house with khukri and 4 others were 

apprehended in the house of Jethua. Regarding the incident, she filed the 

FIR, Ext. 1.    

   During cross, she denied the defence suggestion that before 

police she did not state that those three persons were threatening her 

husband demanding money. 

9.   PW 2 Smti Saraswati Toppo, the sister-in-law of PW 1, testified 

that on the day when she was at her parental home along with her sister-

in-law Marry Toppo, at around 10 a.m. 8/10 numbers of unknown Bodo 

and Adibashi boys surrounded their house and three of them armed with 

dao and khukri entered into their court yard. Then she went to neighbour’s 

house to inform her brother Ejram Toppo over phone. Accordingly, on 

being informed by her brother Ejram, police came and two of them were 

apprehended from the court yard and two others were apprehended from 

the house of Jethua.   

10.       PW 3 Sri Chandra  Munda deposed that on the day of incident 

when he was at home at around 1/ 2 p.m. hearing hulla in the house of 

Ejram, he went there and saw about 7/8 persons surrounding the house of 

Ejram. Lateron police came and apprehended two of them.  
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11.  PW 4 Bipul Kerketa who declared hostile, deposed that on 12-

04-2008 when he came to the house of his maternal uncle Ejram Toppo,   

he had seen many persons gathered in the house of Ejram Toppo and on 

being asked by police, he put his signature in Ext.2.  

  During cross by defence he stated that police neither seized any 

articles nor apprehended any person in presence of him.    

12.  PW 5 Mahendra Rajowar, another seizure witness, deposed that 

on the day when he went near the house of Ejram Toppo, he came to 

know about some checking for dacoity. Lateron police came there and 

apprehended one person but neither he knew the name of that person nor 

knew him. He further stated that from the apprehended person police 

seized one khukri, one Nokia mobile, one bag, one gamosa, one yellow 

colour bag and one Hero Royal cycle vide Ext. 3 and also seized one old 

bicycle vide seizurelist Ext. 4.  

  During cross he stated he did not know from whom police 

seized the articles and he put signature in the seizure list in the Thana 

premises.    

13.  PW 6 Guluk Barman, one another seizure witness deposed that 

on the day when he returned home, he was informed that villagers 

apprehended a thief and on being asked by police he put his signature in 

Ext. 3 but he could not say whether the signature in his name in Ext. 4 is 

his signature or not.  

  During cross he stated that he did not know the contents of the 

seizure list wherein he put his signature.   

14.  The evidence of PW 7 is only that on the day when he was in 

his uncle’s house, situated at Tarajan there was some commotion. Except 

that he knew nothing.  

15.  PW 8 Md. Nurur Rahman, the Investigating Officer, deposed 

that on 12-04-2008 when he was posted at Dhekiajuli Police station as 

attached Officer at 3.30 p.m., he received a telephonic message from 
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Ejram Toppo of village Garmora that some Bodo and Adibashi youths had 

entered  into his house inorder to commit dacoity. On the basis of that 

information, the O/C Dhekiajuli PS made the GDE 313 dated 12-04-2019 

and entrusted him to take steps. Accordingly, he along with CRPF 

personnel went to the place of occurrence but seeing police personnel, 

they tried to flee away however, they manage to apprehend six of the 

culprits, Sri Sanjib Doimary, Hanok Boro, Petras Basumatary, Gandhi 

Mushahary, Sambaru Doimary and Jecob Swargiary. He further stated that 

amongst six, Sambaru Doimary and Jecob Swarigary had entered into the 

house of Jethua and thrown two numbers of grenade. After apprehending 

them, he recovered two khukris with black coloured sheaths, one Nokia 

mobile, one gamosa, one yellow colour bag and one Royal Hero bicycle 

from Sanjib Doimary vide seizure list Ext. 3. He proved the khukri with 

black sheath as Material Ext.1, khukri with wooden sheath as Material Ext. 

2, Nokia mobile as Material Ext.3, Gamosa as Material Ext. 4, yellow colour 

bag as material Ext. 5 and the Hero bicycle as Material Ext. 6. He further 

stated that he recovered one old bicycle where AW was inscribed. Material 

Ext. 7 is the said bicycle which was seized from Jecob Swargiary vide 

seizure list Ext.4. He further stated that thrown two hand grenade were 

seized vide seizure list Ext. 2. He prepared the sketch map vide Ext.5 and 

recorded the statement of witnesses. Thereafter, on the same day, on 

receipt of FIR from Marry Toppo, W/O Ejram Toppo, Dhekiajuli PS Case 

No. 112/2008 dated 12-04-2008 u/s 395 of IPC read with section 3 / 4 of  

ES Act was registered and he was entrusted to investigate the case. He 

further stated that though on the day of incident he apprehended six 

numbers of accused but at present he is not able to recognize them. He 

proved the statement of hostile witness Bipul Kerketa. He also proved the 

case diary as Ext. 6 and relevant portion of statement of Bipul Kerketa as 

Ext. 6(1).  
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   In cross-examination he admitted that in Ext. 2 Jethua was not 

shown as a witness to seizure. According to him, two grenades were found 

in the court yard of the house of Jethua and at that time the accused were 

inside the house. But during investigation he did not enquire as to whether 

the said house actually belongs to Jethua. Moreover, other inmates were in 

the said house besides Jethua. He admitted that in the case diary he did 

not mention from which of the accused, the hand grenades were 

recovered.  

16.    PW 9, another Investigating Officer, deposed that on transfer of 

earlier I.O. he had gone through the case diary, prayed for 

destruction/defused of seized grenades and being allowed the same were 

sent to Expert/15 Engineer Regiment at Rangapara and after destruction of 

the same, collected the certificate (Ext.7). He also collected prosecution 

sanction vide Ext. 8  and laid chargesheet against the accused persons, 

Dipak Kujur, Manik Kujur, Kartik Kerkata, Sanjib Doimary, Hanok Boro, 

Pritush Basumatary, Sambaru Doimary and Gandhi Mushahary u/s  395 of 

IPC read with section 3/ 4 of the ES Act vide Ext. 9.                     

17.  In this case, the informant Marry Toppo and her sister-in-law 

Saraswati (PW 2) were present at home when the alleged incident 

occurred. According to PW 1, the informant, on that day, at around 10 

a.m. about 8/9 bodo and adibashi boys surrounded their house, amongst 

whom three persons entering into her house threatened her husband 

demanding money but at that time the husband of the informant was not 

at home. While PW 1 deposed that three boys entered into the court yard, 

PW 2 her sister-in-law who was present there deposed that three persons 

entered into their court yard armed with dao and khukri but the informant 

did not state that the miscreants were armed with any weapons. As per 

evidence of PW 1 and PW 2, immediately PW 2 went to neighbour’s house 

and informed Ejram Toppo, the husband of the informant regarding the 

incident and accordingly Ejram Toppo informed police. Taking the evidence 
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of PW 1, PW 2 and neighbour PW 3, it reveals that 8/10 persons 

surrounded the house of the informant. A question arises here in such 

circumstances, how PW 2 was allowed to go neighbour’s house to inform 

police in the midst of the miscreants. Further as per evidence of PW 1, the 

informant, on being informed by her husband Ejram Toppo police came to 

her house and apprehended two miscreants near her house along with 

khukri and 4 others were apprehended from the house of Jethua. But 

according to PW 2, police apprehended two miscreants from their court 

yard and other two from the house of Jethua. PW 9, the Investigating 

Officer, the I.O., Nurur Rahman immediately visited the place of 

occurrence on being informed by Ejram Toppo about the incident and 

arrested six culprits namely, Sri Sanjib Doimary, Hanok Boro, Patras 

Basumatary, Gandhi Mushahary, Sambaru Doimary and Jecob Swargiary. 

Amongst those, Sanjib Doimary already expired and Patras Basumatary 

and Gandhi Mushahary were declared absconder. According to the I.O., 

amongst six culprits, Sambaru Doimary and Jecob Swarigary had entered 

into the house of Jethua and they had thrown two numbers of grenade but 

according to PW 2, three persons entered into the court yard not into the 

house and neither informant nor PW 2 who were present at the place of 

occurrence stated that any of the accused had thrown away grenade.  

18.    Further regarding seizure, the evidence of the I.O. is that after 

apprehending the accused persons, two khukris with black coloured 

sheaths, one Nokia mobile, one gamosa, one yellow colour bag and one 

Royal Hero bicycle were recovered from Sanjib Doimary who already 

expired and seized the same vide seizure list Ext. 3. According to the 

Investigating Officer one old bicycle inscribed AW was also recovered from 

accused Jacob Swargiary which was seized as Ext.4. But Ext. 4 remained 

silent from whom or where it was seized. It is unbelievable that one would 

come by bicycle to commit dacoity at board day light. The evidence of PW 

5, the seizure witness is that he only put signature on the seizure list Ext. 3 
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and Ext. 4 but did not know from whom and from where the seized articles 

were seized. Another seizure witness PW 6 also did not know about the 

contents of the seizure list Ext. 3 and 4. They did not know from whom the 

seized articles were seized.  

19.  Regarding seizure of two hand grenade, as per seizure list Ext. 

2, the hand grenades were seized from accused Sambaru Doimary. PW 4, 

the seizure witness of the Ext. 2 declared hostile. During cross by defence 

he clearly stated that in his presence neither police seized any articles nor 

apprehended any of the accused persons. Moreover, as per the testimony 

of the I.O. he found the grenades in the court yard of Jethua and at that 

time accused were inside the house. So recovery of the grenades from 

accused Sambaru Doimary is not proved. 

20.  Further according to the Investigating Officer, Sambaru Doimary 

and Jecob Swargiary entered into the house of Jethua and had thrown 

away two numbers of grenades but said Jethua was not examined by the 

prosecution.  Except I.O., no other witnesses alleged that accused persons 

thrown away grenade to the house of Jethua or to the house of the 

informant.  The I.O. who allegedly apprehended six accused persons Sri 

Sanjib Doimary, Hanok Boro, Patras Basumatary, Gandhi Mushahary, 

Sambaru Doimary and Jacob Swargiary clearly stated in examination-in-

chief that at present he is unable to recognize the persons apprehended by 

him.  

21.  In this case none particularly PW 1 and PW 2 who were present 

at the place of occurrence identified the accused persons and seizure of 

the articles and grenade from the possession of the accused persons are 

also not proved as discussed above. 

22.   In view of the above, I am of the considered opinion that, the 

prosecution side has failed to prove, beyond reasonable doubt, that the accused  

Sambaru Doimary, Jacob Swargiary, Kartik Kerketa, Manik Kujur, Dipak Kujur and 

Hanok Boro, committed the offence punishable u/s 399 of IPC and 4/ 5 of ES Act.  
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23.   Accordingly, accused persons, Sambaru Doimary, Jacob 

Swargiary, Kartik Kerketa, Manik Kujur, Dipak Kujur and Hanok Boro are 

acquitted and set them at liberty forthwith. Their bail bonds shall remain in 

force till next six months.      

24.  Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 3rd day of May, 2019.   

 

 

( I. Barman ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

 

   (I. Barman) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 
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APPENDIX 

 
Prosecution Witness 

 
1.  Prosecution Witness No.1 :- Smti Mary Toppo, informant 
2.  Prosecution Witness No.2 :- Smti Saraswati Toppo, 
3.  Prosecution Witness No.3 :- Sri Chandra Munda 
4.  Prosecution Witness No.4 :- Sri Bipul Kerketa 
5.  Prosecution Witness No.5 :- Sri Mahendra Rajowar 
6.  Prosecution Witness No.6 :- Sri Guluk Barman 
7.  Prosecution Witness No.7 :- Sri Dipak Kerketa  
8.  Prosecution Witness No.8 :- Md. Nurur Rahman, I.O 
9.  Prosecution Witness No.9 :- Chidananda Borah, another I.O. 

 
EXHIBITS 

 
1.  Exhibit No.1 :- FIR 

2.  Exhibit No.2,3 & 4 :- Seizure lists 

3.  Exhibit No.5 :- Sketch Map. 

4.  Exhibit No.6 :- Case diary of GR No. 521/08  

5.  Exhibit No. 7 :-  Destruction certificate.  

6.  Exhibit No. 8 :-  Prosecution sanction 
  

7.  Exhibit No. 9 :-  Chargesheet.  
 

Material Exhibits.  

Material Ext. 1 & 2   :  Khukris 
Material Ext. 3  :  Nokia mobile 
Material Ext. 4   :  Gamosa 
Material Ext. 5  :  yellow colour bag 
Material Ext. 6   :  Hero bicycle 
Material Ext. 7  :  old bicycle.    

 

 

(I.Barman) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

  
 


