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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

    PRESENT:- N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 64 OF 2014. 

(Arising out of GR Case No. 1708/2010) 

U/s 326/307/302 of IPC. 

 
State of Assam 

 
-Vs- 

 
   Sri. Moina Das 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Ms. R. Chakravarty,Addl. P.P. 

FOR THE DEFENCE  :-  Mr. R. Baruah, Ld. Legal Aid Counsel. 

EVIDENCE RECORDED ON :-  16.8.14, 26.5.15, 15.7.15, 19.11.15,  
4.2.16, 23.5.16 and 16.8.2019. 
 

ARGUMENTS HEARD ON :-  11.09.2019. 

 JUDGMENT DELIVERED ON   :-   23.09.2019. 

 

JUDGMENT 
 

1. Brief facts of the prosecution case as unfurled in the FIR may be stated 

as follows: 

On 5.9.2010 at about 3:30 p.m. while the husband of the informant was going to 

a nearby shop on foot, the accused Sri Moina Das had waylaid him and dealt 

blows with a dao causing severe bleeding injuries whereupon, the injured was 

shifted to hospital but he succumbed to his injuries at Kanaklata Civil hospital, 

Tezpur at 7 pm on the same day. Hence, the FIR was lodged. 
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2. Based on the said FIR, Tezpur PS Case No. 829/2010 U/s 341/326/307/302 IPC 

was registered and the investigation commenced. After conclusion of the 

investigation, chargesheet was laid against the accused named above U/s 

326/307/302 IPC. 

3. On appearance of the accused person, the copies of relevant documents were 

furnished to him in compliance of Sec. 207 CrPC and the case was committed to 

the learned Court of Sessions as per provision of Section 209 CrPC and thereafter, 

this case was transmitted to this Court for trial.  

4. Having heard learned counsel for both the sides and also having gone through 

the materials on record, my learned predecessor had framed charges 

u/s.326/307/302 of IPC against the accused person. The contents of the charges 

were read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 

5. During trial, prosecution has examined as many as 7 (Seven) witnesses in support 

of its case including the medical officer and the investigating officer. On closure of 

the prosecution evidence, the accused person was examined u/s 313 CrPC. The 

defence adduced no evidence and the defence plea was that of total denial. At 

the end of the trial, arguments advanced by learned counsel for both the sides 

were heard at length. I have also gone through the memorandum of argument 

submitted by the learned defence counsel.   

POINTS FOR DETERMINATION 

 Whether the accused person above-named on 5.9.2010 at about 3:30 on 

the road at village Bansbari under Tezpur P.S. voluntarily caused grievous 

hurt to Nana Das with a dao and thereby committed an offence 

punishable u/s.326 of the IPC? 

 Whether on the same day and time, the accused also attempted to 

murder said Nana Das and thereby committed an offence punishable U/s 

307 of the IPC? 

 Whether on the same day and time, the accused also committed murder 

of said Nana Das and thereby committed an offence punishable U/s 302 of 

the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

6. Before proceeding further, it would be apposite to have a brief glimpse of the 

evidence adduced by the prosecution in this case.  
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A BRIEF GLIMPSE OF THE EVIDENCE ON RECORD: 

7. First of all, let me look into the medical evidence on record. PW4 (Dr. DipthaKantha 

Borah) is the medical officer who conducted postmortem on the dead body of Lt. 

Nana Das on 6.9.2010 at Kanaklata civil Hospital, Tezpur. He did so on police 

requisition vide Tezpur PS Case No. 829/2010. The autopsy was done on a male dead 

body lying at the top of post mortem table wearing a black long pant and a check 

brown Jangia. Eyes and mouth were half open. Rigor mortis was present. The 

following injuries were found on examination: 

8. External appearance: 

1. A cut injury of about 21/2 cm x 1cm x 1cm on left side of neck cutting the 

left stern mastoid and carotid artery, 

2. There was cut injury on left side of chest cutting the left 1st and 2nd 

space, 

3. Semen was present and fecal matter was present. Cranium and spinal 

canal was healthy.  

9. Thorax: 

 Left 1st and 2nd place was cut including the pectorals major muscle. 

Pleurae was cut beneath 2nd space with haemothorax on left side. 

Larynges and trachea are healthy. Right lung healthy. Left lung cut in 

upper lobe. Pericardium is healthy. Heart empty. Vessel healthy.      

10. Abdomen: 

 Peritoneum healthy. Mouth pharynx healthy. Stomach content partly 

digested and food was present. Small intestine and its contents distended 

by gas and faeces. Large intestine distended by gas and faeces. Liver, 

spleen and kidney healthy. Bladder healthy. Organs of generation external 

and internal healthy. Semen and fecal matter was present.      

 The cut injuries were anti-mortem in nature.  

 Opinion: The opinion given was that Neena Das died of 

exsanguination due to cut injury of left carotid. Ext-1 is the PM 

report and Ext-1(2) is the signature of PW4. 

11. PW1(Smti. Maina Das) is the informant and is also the wife of the deceased. Her 

evidence goes to show that on the alleged day of the occurrence at about 3pm, 
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she went to a nearby grocery shop and then, her daughter Deepamoni Das came 

running and told her that Moina Das had cut her father. Then, PW1 ran towards 

her house and saw her husband lying down on the road in front of her house. 

She saw cut injuries on the neck, chest and hand of her husband. She also saw 

the accused from a distance of around 10 meters, running with a dao in his hand. 

When she reached near her husband, she saw one Moon Das and Krishna Das 

giving water to the injured. Her husband was immediately brought to Kanaklata 

Civil Hospital in a 108 ambulance but the injured succumbed to his injuries within 

about 5/10 minutes. PW1 then lodged an FIR in Bebejia OP which was written as 

per her instruction and she put her thumb impression thereon.      

12. In her cross-examination, PW1 had stated that police came to the PO on the 

following day of the occurrence. Her husband was lying under a Banyan tree near 

her house which was at a distance of about 50 meters from her house. Police 

inspected the PO but did not seize anything from the PO. The distance between 

the place where PW1 went to shop and the banyan tree is about 50 meters. Her 

daugther Deepa Moni had informed her about the occurrence. The name of the 

shopkeeper where she went to shop is Baba Saikia but he did not come to the 

PO. When she approached her injured husband, he murmured to her that he 

would soon die. At that time, there was no other man. She had denied the 

defence suggestion that she did not see the accused running away with a dao in 

his hand. The distance between the house of the accused and the PO is about 

half a mile. She had also stated that her daughter informed her about the 

occurrence immediately after she had left the shop.  

13. PW2 (Sri Choto Das) is the son of the informant and the deceased. His evidence 

goes to show that on the day of occurrence, he went to market and on his way 

back, he saw his father lying injured near a Banyan tree near their house in a 

pool of blood. He saw cut injuries on the neck and chest of his father. His mother 

told him that the accused had killed his father. The injured also told him that the 

accused had killed him. He then called an ambulance and his father was taken to 

hospital but later, the injured died.  

14. In his cross-examination, PW2 had stated that police recorded his statement and 

he did not see the occurrence himself. He did not see how his father sustained 

the injuries. He also did not see the police seizing any dao. He had also stated 

that they had good relationship with the witnesses of this case. When his father 
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was lying under the Banyan tree, there was none else except his mother. There 

are five dwelling houses near their house. The PO is situated beside PWD Road. It 

was a busy road. PW2 could see his injured father while he was coming from 

market. Police did not seize any blood stained cloths. He did not know whether 

police seized any dao. He had denied the defence suggestion that he did not see 

his father lying injured under the Banyan tree and also that his father did not tell 

him that the accused had killed him.  

15. PW3 (Smt. Fuleswari Das) had deposed that on the day of occurrence, while she 

was returning after leaving her goat in the grazing field, she saw accused dealing 

dao blows on deceased Nana Das on the road. The accused dealt blows on chest, 

neck and hand of Nana Das. Nana Das asked for water and then PW3 brought 

water from her house and poured on the head of injured Nana Das. Blood was 

oozing out from the wounds. Then, she informed about the incident to the wife of 

Nana Das who immediately came to the PO. The injured was taken to hospital but 

subsequently, he died.  

16. In her cross-examination, PW3 had stated that her house and the house of the 

injured are adjacent to each other. She had denied a suggestion that she stated 

to police that accused assaulted Nana Das with a lathi. She had also stated that 

she had no enmity with anyone. She had also denied the suggestion that she did 

not state to police that the wife of Nana Das came to the PO on being informed 

by her. She had also stated that she saw the occurrence from a distance of about 

200 meters. She had also denied a defence suggestion that she did not see the 

occurrence.  

17. PW5 (Smt. Bakuli Das) had stated that on the day of occurrence, she saw an 

altercation between Nana Das and the accused and then the accused assaulted 

Nana Das with a sharp cutting weapon. She saw cut injuries on the chest of the 

deceased. Nana Das was taken to hospital but he died. In his cross-examination, 

she had stated that the occurrence took place in front of the gate of her house. 

She did not see when the blow was inflicted on Nana Das. She had seen the 

accused falling down and having come closer, she saw blood oozing out of the 

injuries. She had denied a defence suggestion that she did not see the occurrence 

but had given evidence in the interest of her nephew. 

18. PW6 (Sri Someswar Das) had deposed that on the day of occurrence, he heard 

that there was a quarrel between Nana Das and the accused. He also heard that 
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Nana Das died in the hospital. This witness was declared hostile by the 

prosecution and was cross-examined by the prosecution as well as by the 

accused.  

19. PW7 (Sri Someswar Dadhara) being a police officer received the case diary from 

the erstwhile investigating officer and found that the investigation was almost 

done and so, he collected the post mortem report. He had further submitted that 

one Pushpendra Medhi was the erstwhile investigating officer who had expired on 

11.12.2017. He conducted the investigation of this case and conducted inquest 

over the dead body which is Ext-4. The dead body Challan was also prepared 

which is Ext-5. A curved dao was also seized during investigation vide seizure list 

which is Ext-2 and Ext-2 (2) is the signature of Pushpendra Medhi. PW7 had 

finally submitted chargesheet against the accused which is Ext-3 and Ext-3 (1) is 

his signature. 

20. In his cross-examination, PW7 had deposed that Moon Das, Krishna Das and 

Deepamoni Das who was the daughter of the deceased were not examined in this 

case. Ext-2 specifies that the curved dao was produced by Someswar Das and the 

same was accordingly seized. He had also stated that there is nothing in the case 

diary to show that the curved dao which was seized in connection with this case 

was sent to FSL for chemical examination. He had also denied the suggestion that 

the previous investigating officer did not conduct the investigation properly and 

based on the materials collected on a faulty investigation, he submitted 

chargesheet against the accused. 

21. CRITICAL ANALYSIS OF THE EVIDENCE IN THE LIGHT OF ARGUMENT 

ADVANCED: 

It was argued by learned defence counsel that PW1 is the wife, PW2 is the son 

and PW5 was the aunt of the deceased. Thus, they were related to the deceased 

and so, no implicit reliance can be placed on their evidence. This argument is 

without any force. The law is well settled that mere relationship is no ground to 

discard the testimony of a witness unless there is strong reason to disbelieve the 

same. It is relevant to mention here that in the case of State of UP Vs Saman 

Das, reported in AIR 1972 SC 67, the Hon’ble Apex Court observed thus:  

“Relationship of the prosecution witnesses to the deceased 

itself is not sufficient for disbelieving his testimony unless the 
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motive is alleged and proved against them to spare the real 

assailant. It is well known that the close relative of a murdered 

person are most reluctant to spare the real assailant and 

falsely involve another person in place of the assailant and 

when there is no cogent evidence on record to show that any 

of the witnesses had any animus against the accused.” 

22. Another argument of the learned defence counsel was that it has appeared from the 

evidence of PW1 that when she reached the PO, she found two women namely Smt. 

Moon Das and Smt. Krishna Das near the injured who were giving water to the 

injured. Moreover, it further appears from the evidence of PW1 that she was 

informed about the occurrence by her daughter namely Deepa Moni Das when she 

was in the shop buying something. The defence argument was that none of the 

aforesaid persons was examined by the prosecution who were the natural witnesses 

of the case and no reason has been assigned for such non-examination and so, the 

prosecution case becomes doubtful. I have carefully considered this argument but 

regret my inability to agree with the same. The law is well settled that the 

prosecution is not duty-bound to examine each and every person who had occasion 

to witness an occurrence. There is no such rule of law. What the court is required to 

see is as to whether the witnesses examined by the prosecution could establish the 

case of the prosecution beyond all reasonable doubts. There is no necessity to 

multiply witnesses to prove a certain fact.     

23. In Raghubir Singh Vs State of UP, reported in AIR 1971 SC 2156, the Hon’ble 

Apex Court has observed that it is a needless practice to multiply witnesses to prove 

a fact when material witnesses are examined by the prosecution. The observation 

goes as follows: 

“As against the argument that some witnesses mentioned in the first 

information report were not examined, it is enough to repeat, 

what has often been ruled that the prosecution is not bound 

to produce all the witnesses said to have seen the occurrence. 

Material witnesses considered necessary by the prosecution 

for unfolding the prosecution story alone need be produced 

without unnecessary and redundant multiplication of 

witnesses. The appellant's Counsel has not shown how the 

prosecution story is rendered less trustworthy as a result of 
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the non-production of the witnesses mentioned by him No 

material and important witness was deliberately kept back by 

the prosecution. Incidentally we may point out that the 

accused too have not considered it proper to produce those 

persons as witnesses for controverting the prosecution 

version.In this connection general reluctance of an average 

villager to appear as a witness and get himself involved in 

cases of rival village factions when spirits on both sides are 

running high has to be borne in mind.” 

24. In the light of the aforesaid observations, when we look into the evidence adduced in 

the present case, it would be found that at the time of the alleged occurrence, PW1 

went to a nearby shop when her daughter had come running to inform her that the 

accused had killed her father. PW1 then came to the PO running and found her 

husband lying in an injured condition with cut injuries on his neck, chest and hand. 

While she was running to reach the PO, she saw from a distance of around 10 

meters, the accused fleeing away with a dao in his hand. She had stated in her cross-

examination that the distance of the shop from the Banyan tree where the injured 

was lying was about 50 meters. It is thus, very much possible for PW1 to see the 

accused running away with a dao while she came running to the PO. I do not see any 

reason to disbelieve the evidence of PW1 to the above extent.  

25. PW2 had deposed that on the day of occurrence, while he came home from market, 

he could see his father lying injured under the Banyan tree in front of their house and 

on asking his mother, he got to know that the accused had given the murderous 

blows on his father. PW2 had also deposed that his father had also told him that the 

accused had given him the fatal blows. But what is important to point out here that 

PW2 had stated in his evidence that it was 5 pm when he came to the PO whereas as 

per the evidence of other witnesses including PW1, the occurrence took place at 

about 3 pm. The learned defence counsel had argued that the evidence of PW2 

cannot be given any credence for if his evidence is believed, the conclusion would be 

that the injured was lying at the PO for about two hours till PW2 reached the PO and 

saw the injured lying under the Banyan tree. I have carefully considered the 

aforesaid aspect and I am of the view that in the light of the above aspect in the 

evidence of PW2, it would be difficult to place reliance on his evidence because his 

evidence leads the court to a conclusion which appears to be absolutely illogical.  
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26. However, PW3 is a one who is purely an independent witness. She is in no way 

related to the deceased nor has she any enmity with the accused which is clear from 

her evidence. She had clearly deposed in her evidence that on the day of the alleged 

occurrence at about 3 pm, she was coming after leaving her goat in the grazing field 

while she saw the accused dealing dao blows on Nana Das on the road. She also saw 

the accused dealing the dao blows on the chest, neck and hand of Nana Das. Nana 

Das asked for water and she brought water from her house and gave to injured Nana 

Das. PW1 was immediately informed and she came to the PO and the injured was 

shifted to hospital for treatment. I have gone through her cross-examination which is 

already highlighted above. Her evidence does not suffer from any contradiction nor is 

there any infirmity in her evidence. She is purely an eye witness to the occurrence 

which is clear from her evidence. She is neither related to the deceased nor has got 

any enmity with the accused. Thus, it is safe to rely on her evidence which appears 

to be fully convincing and trustworthy.  

27. There is yet another witness who lends substantial support to the case of the 

prosecution. She is PW5 who had deposed that on the day of the occurrence, an 

altercation took place between the accused and Nana Das on the road in front of her 

house. Then she saw that the accused assaulted Nana Das with a sharp cutting 

weapon. She also saw cut injuries on the chest of the deceased. It is true that PW5 

had deposed in her cross-examination that she has a problem with her eye sight and 

at the time of the occurrence also, her eye sight was poor. She had also stated in her 

cross-examination that she did not see when the blow was inflicted on Nana Das but 

she was firm in her statement that she saw the deceased falling down on the ground 

and coming near him, she saw blood oozing out from his injuries. Thus, she had lent 

substantial support to the version of the prosecution. Moreover, taking her evidence 

together with the evidence of PW3, leaves no room of doubt that it was the accused 

who had inflicted the murderous blows on Nana Das causing serious injuries resulting 

in his death.  

28. Moreover, the aforesaid evidence of PW3 and PW5 stands affirmed by the medical 

evidence on record. PW4 who is the medical officer had also deposed that the 

deceased received a number of cut injuries on his person and he died of 

exsanguination due to cut injury of left carotid (major blood vessel in the neck). 

Thus, the medical evidence on record being fully corroborative of the ocular 



P a g e  | 10 

Sessions Case No. 64 of 2014 

Page 10 of 12 
 

testimony of PW3 and PW5, there remains nothing to raise any reasonable doubt 

regarding the veracity of the prosecution case. 

29. Thus, from the total analysis of the evidence on record, I am fully satisfied 

that the prosecution has been able to prove the case against the accused 

Sri. Moina Das beyond all reasonable doubts.  

30. It is however, pertinent to mention here that in this case, my learned predecessor 

had framed charges U/s 326/307 IPC as well whereas the deceased already 

succumbed to his injuries. Therefore, the charges U/s 326/307 IPC are redundant as 

the same would indeed, get merged with the charge U/s 302 IPC. Moreover, even if 

this court records an order of conviction in respect of the charges U/s 326/307 IPC, 

but no separate sentence could be passed in view of the limitation prescribed U/s 71 

of the IPC. Therefore, the charges U/s 326/307 IPC are considered to be merged 

with the charge U/s 302 IPC and so, no separate conviction is recorded under section 

326/307 IPC.    

31. The accused Sri Moina Das is hence, found guilty of the offence u/s 302 

IPC and convicted accordingly. 

32. As the conviction has been recorded u/s 302 of the IPC which is punishable with 

death or imprisonment for life and also with fine, the provisions of Sec. 360 of the 

CrPC or of the Probation of Offenders Act, 1958 cannot be invoked.  

33. HEARING ON QUESTION OF SENTENCE: 

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is required to 

hear the accused on the question of sentence. But in the case of Ram Deo 

Chauhan @ Raj Nath Vs State of Assam, reportedin AIR 2001 SC 2231, the 

Hon’ble Apex Court had made a pertinent observation which goes as follows: 

“When the conviction is under Section 302 IPC (with or without the 

aid of Section 34 or 149 or 120B of IPC) if the Sessions Judge does 

not propose to impose death penalty on the convicted person it is 

unnecessary to proceed to hear the accused on the question of 

sentence. Section 235(2) of the Code will not be violated if the 

sentence of life imprisonment (SIC) awarded for that offence without 

hearing the accused on the question of sentence.” 
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34. This is indeed not a case which falls in the category of “rarest of rare 

cases”. So, on conviction as afore-stated, the accused Sri Moina Das is 

sentenced to suffer imprisonment for life and to pay a fine of Rs. 5000/- 

(Five thousand) and in default of payment of fine, to suffer RI for 3 (Three) 

months u/s 302 of the IPC.  

35. The seized articles, if any, may be destroyed/disposed of as per law in due course. 

36. Let a free copy of this judgment be forthwith furnished to the accused person.  

37. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

38. Mr. R. Baruah, learned Legal Aid Counsel will be entitled to his remuneration as per 

rules.  

39. A copy of this judgment be also sent to the District Legal Services Authority, Tezpur, 

for considering payment of compensation under section 357-A of the CrPC to the 

next of kin of the deceased Nana Das and it is accordingly recommended.    

Given under my hand and seal of this court on the 23rd day of 

September/2019. 

Typed and Corrected by me: 

 

 Addl. Sessions Judge, 
       Sonitpur::Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Smt. Maina Das) 

PW2 (Sri Choto Das) 

PW3 (Smt. Fuleswari Das) 

PW4 (Dr. D.K.Borah) 

PW5 (Smt. Bakuli Das) 

PW6 (Sri Someswar Das) 

PW7 (Sri Someswar Dadhara) 

PROSECUTION EXHIBITS: 

Ext-1: Postmortem Report. 

Ext-2: Seizure List. 

Ext-3: Chargesheet. 

Ext-4: Inquest Report. 

Ext:5: Dead Body Challan. 

Ext-6: FIR. 

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

Addl. Sessions Judge, 
                                                               Sonitpur:: Tezpur. 

 
 


