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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 54 of 2018 

Under section 399 of the IPC and 25(1-A) of Arms Act. 

(Arising out of G. R Case No. 1307/2010) 

     
State of Assam 

 
     –Vs–  

1.  Md. Nausad Ali  ...... Accused person. 

      

Present :                   Smti I. Barman, AJS, 
Sessions Judge, 
Sonitpur, Tezpur.  
 

                                

For the State  :     Mr. M.C. Baruah, Public Prosecutor 

                      

For the accused  :     Mr. S. Das & Mr. A. Das, Advocate.  

 

Date of Argument :     14-06-2019, 25-06-2019 & 29-06-2019 

Date of Judgment  :     05-07-2019. 

 

J U D G M E N T 

1.  The prosecution case, as it emerges from the FIR is that on 11-07-

2010, at around 10 p.m., on receiving the information that a dacoit party 

assembled in the house of accused Nausad Ali, the members of Rangajan 

Anchalik Suraksha Samity gheraod the house of the accused Nausad Ali and 

informed police. Accordingly, police came, arrested the accused Nausad Ali 

from his house and also recovered one pistol and 3 numbers of live LNG 

cartridges. Amongst the dacoits Mafijuddin, S/O Sabed Ali was apprehended 

from Kekukoli Nepaligaon while another dacoit Najrul Islam, S/O Abdul Ajid 

fled away.    

2.  On receipt of the telephonic information from Hasen Ali of Akabasti 

regarding gathering of some dacoits in the house of Nausad Ali for making 
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preparation to commit dacoity the members of Rangajan Anchalik Suraksha 

Samity gheraod them, the I/C Chariduar Police Out Post made the GD Entry 

No. 237 dated 11-07-2010. On the basis of said GD entry, on being entrusted, 

the Investigating Officer Siba Prasad Kakoti  (PW8) along with staff proceeded 

to the house of Nausad Ali, apprehended him and finding one handmade pistol 

and three rounds of LNG cartridges in the house of Nausad Ali, seized the 

same but the dacoit party fled away. Thereafter, on receipt of an FIR (Ext.4) 

from PW 7 Rahimuddinm, the In-charge of Chariduar Police Out Post made the 

G.D. Entry No. 251 dated 12-07-2010 and forwarded the FIR to Officer-in-

Charge of Rangapara Police Station. Accordingly, Rangapara PS Case No. 

122/2010 u/s 399 of the IPC read with section  25(1-A) of Arms Act was 

registered and endorsed PW 8 to investigate the case. Lateron, on completion 

of investigation, laid chargesheet against the accused Nausad Ali, Md. Mafijul 

Islam and absconding accused Najrul Islam u/s 399 of the IPC read with 

section 25(1-A) of Arms Act.   

3. The accused Nausad Ali entered his appearance before the Court to 

face the trial. The case against the accused Mofijul Islam and Najrul Islam was 

filed and declared them as absconders on the basis of the report of the 

proclamation. Hence, the case proceeded against accused Nausad Ali. The 

learned Judicial Magistrate, 1st class, Tezpur furnishing necessary copies as 

required under section 207 Cr.P.C., committed the case to the Court of Session 

being the offence u/s 399 of IPC and section 25(1-A) of Arms Act exclusively 

triable by the court of Session. Accordingly, after going through the police 

report and hearing both sides, charge u/s 399 of IPC and u/s 25(1-A) of Arms 

Act was framed by my learned predecessor against the accused Nausad Ali and 

particulars of the charge on being read over and explained to the accused, he 

pleaded not guilty and demanded to stand for trial.     

4.   To substantiate the case prosecution examined nine witnesses. In 

statement recorded u/s 313 Cr.P.C, the accused denied all the allegations 

leveled against him. Defence plea is of total denial and adduced no evidence.   

5.  I have heard the argument of learned counsel of both sides and also 

have gone through the evidence on record.   
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6. The points to be determined in this case is as follows–  

1.  Whether the accused along with others, at around 10 p.m. of 

11-07-2010 at village Akabosti under Rangapara Police station 

made preparation for committing dacoity and thereby 

committed an offence punishable u/s 399 of the IPC ?  

2. Whether on the same date, time and place the accused had 

in   possession of one hand made pistol and 3 Numbers of live 

LNG rounds factory made cartridges without any valid licence 

and thereby committed an offence punishable under section 

25(1-A) of Arms Act ?   

7. In order to appreciate the argument advanced on behalf of both the 

sides, I deem it appropriate to briefly recapitulate the evidence on record as  

follows : 

8. PW 1 Md. Raju Hussain, in his evidence, stated that on the day at 

around 9/10 p.m. knowing that a group of dacoits entered into the house of 

the accused Nausad Ali, he along with 9/10 persons had gone to the house of 

the accused Nausad Ali and saw a gathering including the police personnel 

infront of the house of the accused. On the next day, on being asked by police, 

he went to the police station where he saw the gun which was taken from the 

house of Nausad Ali. He proved the seizure list Ext.1 in which Ext. 1(1) is his 

signature. He also proved the seized gun vide Material Ext.1 and three 

cartridges vide Materail Ext. 2. He saw the accused Nausad Ali in the police 

station. During cross, he stated that public and police gheraod the house of 

accused Nausad Ali but no one was allowed to enter into the house. He did not 

know from where police recovered the seized gun and ammunitions.     

9. PW 2 Najir Hussain @ Babul @ Nazrul, in his evidence, stated that, 

one day at around 8 p.m. knowing that a group of dacoits entered into the 

house of Nausad Ali, he along with 4/5 other persons went there and on being 

asked by police on the next day he went to the police station and saw a gun 

from a little distance. He also did not know from whose possession the gun 

was recovered.        
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10.  PW 3 Suraj Ali, testified that on the day in the year 2010 at around 9 

p.m. knowing that a group of dacoits entered into the house of Nausad Ali they 

informed police. Accordingly, police came and on being asked by police on the 

next day when he went to the police station, he saw a gun which was taken 

from the house of Nausad. He also proved his signature in the seizurelist, vide 

Ext.1(2). During cross, he also categorically stated that he did not know from 

whose possession the gun was recovered and police also did not tell him from 

where the same was seized.  

11. PW 4 Sri Deben Ch. Gohain, the armour, deposed that on 12-10-2010 

on receipt of a wooden box covered, clothes wrapped, sealed packet, in 

reference to Rangapara PS Case No. 122/10 u/s 25(1-A) of the Arms Act,  

containing one handmade shot pistol and three numbers of 12 bore live 

cartridges factory made written on the body : SPECIAL, AMMUNITION, 

FACTORY, KHADKI, he examined the same and opined that the pistol is a 

handmade fire arms,  serviceable  and the cartridges are factory made firearms 

and those are live cartridges and all are dangerous to human life. He proved 

the report as Ext.2 and the return forwarding letter to SP as Ext.3.      

12. PW 5 Hasan Ali in his evidence stated that he heard that the accused  

was in possession of one pistol illegally and he and some other persons with 

the help of police recovered one pistol along with one ammunition from the 

house of the accused vide seizure list Ext. 1 and caught the accused while he 

was sleeping.  During cross by defence, he stated that police prepared the 

seizure list in the police station. He further stated that police asked him along 

with Raju Hussain, Babul Ali, Suraj Ali, Safiqul Islam to come to the police 

station on the next day.     

13.  PW 6 Safiqul Islam testified that on being informed over phone that 

some dacoits were assembled in the house of Nausad, he rushed to the house 

of Nausad and had seen police personnel there along with some other persons 

where he came to know that Nausad was apprehended by police and 

recovered one gun along with some ammunitions from his house. In the police 

station police showed him a gun. Police seized the said gun and ammunitions 

vide seizurelist Ext.1. In cross-examination, he stated that he had not entered 
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into the house of Nausad and he was standing on the road. He had not seen 

the recovery of the Gun by the police from the house of Nausad.  

14. PW 7 Rahimuddin, the informant in his evidence stated that on the 

day of incident of the year 2010 at around 7/7.30 p.m. on being informed by 

the members of Rangajan Anchalik Surakha Samity over phone that some 

people assembled in the house of Nausad for preparation of committing 

dacoity, he rushed to the police station where he met the accused Nausad Ali. 

In the police station police showed him one pistol and 1/ 2 cartridges which 

were recovered from the house of Nausad Ali. Thereafter, as President of 

Rangajan Anchalik Suraksha Samity he filed the FIR, Ext. 4. During cross, he 

stated that he never visited the house of Nausad Ali and he did not know from 

where and from whom police recovered the seized arms and ammunition.  

15.  PW 8 Sib Prasad Kakoti, the Investigating Officer, deposed that on 11-

07-2017 on receiving a telephonic information from Hasen Ali of Akabasti that 

some dacoits assembled in the house of Nausad Ali for making preparation to 

commit daocity and they were gheraod by the members of Rangajan Anchalik 

Surakha Samity, the I/C made the GDE No. 237 dated 11-07-2010 and 

endorsed him to visit the place of occurrence. Accordingly, he along with staff 

visited the house of Nausad Ali and apprehended him but the dacoit party fled 

away. Finding one handmade pistol and three rounds of LG cartridges in the 

house of Nausad Ali, he seized the same vide seizurelist  Ext. 1. He also 

recorded the statement of witnesses, sent the seized arms and ammunitions to 

APBN Jamuguri for examination and on the next day on receipt of an FIR from 

Md. Rahimuddin registered the same being Rangapara PSCase No. 122/10 u/s 

399 of IPC read with section 25(1-A) of Arms Act and on entrusting him to 

investigate the case, he collected the expert report and on his transfer, SI 

Kulendra Bharali after obtaining prosecution sanction submitted chargesheet 

against the accused Nausad Ali u/s u/s 399 of IPC read with section 25(1-A) of 

Arms Act, vide Ext.5. PW 9 Kulendra Bharali, the another Investigating Officer, 

after collecting the prosecution sanction, submitted chargesheet against the 

accused persons u/s 399 of IPC read with section 25(1-A) of Arms Act vide Ext. 

5. 
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16. In the case, the prosecution story is making preparation by accused 

Nausad Ali along with others to commit dacoity and recovery of one pistol and 

three live cartridges from the house of accused Nausad Ali. On vigilant perusal 

of the evidence on record, this court finds that according to PW 1, one of the 

seizure witness, hearing that a group of dacoits entered into the house of 

Nausad Ali, he along with 9/10 persons went there and saw many persons 

including police personnel there and on being asked by police, on the next day 

he went to the police station and signed in the seizure list, Ext.1. He saw a gun 

in the police station taken from the house of the accused Nausad Ali. PW 2 and 

PW 3, the other seizure witnesses on the next day went to the police station 

on being asked by police and signed in the seizure list. The evidence of seizure 

witnesses PW 1, PW 2 and PW 3 reveals that they put signature in the seizure 

list in the police station on the next day. Though they stated that they saw a 

gun in the police station taken from the house of Nausad Ali but during cross 

they clearly stated that they had not seen where from police recovered the 

said gun. Further PW 5 Hasen Ali claimed that he along with some other 

persons with the help of police recovered one pistol and one ammunition from 

the house of the accused Nausad Ali and the accused   Nausad Ali was caught 

red handed while he was sleeping, but his signature in the seizure list was also 

obtained at the police station on the next day. The evidence of seizure 

witnesses PW 1, PW 2, PW 3 and PW 5 reflects that the seizure list was 

prepared on the next day at the police station. Though PW 5 claimed that the 

gun and ammunition were recovered from the house of the accused Nausad Ali  

but he did not clearly state wherefrom of the house it was recovered.PW 7 the 

informant also did not know from whom and from where police seized the 

arms and ammunitions. When a group of dacoits assembled in the house of 

the accused as alleged in absence of evidence of exclusive possession of the 

arms and ammunitions from accused Nausad Ali, while the other dacoits fled 

away, it cannot be said that the accused Nausad Ali was in possession of the 

same. Though PW 6 deposed that police recovered one gun along with some 

ammunitions from the house of the accused Nausad Ali but during cross he 

stated that at the time of search he was upon the road and he had not seen 

the recovery of the gun by the police from the house of Nausad. PW 7, the 
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informant also did not know from where and from whom police recovered the 

seized articles. The evidence available on the record reveals that no one had 

seen recovery of the arms and ammunitions from the accused Nausad Ali. In 

statement u/s 313 Cr.P.C. the accused pleaded that on the day at around 

6.30/7 p.m. some dacoits entered into his premises by crossing the fencing 

wall when he was not at home and there is possibility of leaving the arms at 

the side of the road when the dacoits ran away from his house which was 

seized by police. The evidence available on record, does not indicate that arms 

was recovered from the exclusive possession of the accused Nausad Ali and 

possibility of plea taken by the accused cannot be ruled out.  

17. Further the mere fact that some persons were assembled in the house 

of Nausad Ali at night, by itself, does not prove that they had assembled for 

the purpose of committing dacoity for making preparation to accomplish the 

object. Though police and villagers gheraod the house of Nausad Ali but he 

was not found with any other. They only received information that dacoits 

assembled in the house of Nausad Ali. There is also no iota of evidence 

regarding number of dacoit assembled in the house of Nausad Ali. Though the 

evidence of the I.O. shows that accused Mafijul was apprehended from 

another house but there is no evidence regarding his involvement in the 

alleged offence. In the above circumstances, I am of the considered view that 

the prosecution failed to establish that the dacoits assembled in the house of 

the accused Nausad Ali. There is also no evidence to show that the accused 

Nausad Ali had assembled for the purpose of committing dacoity or he had 

made any preparation for committing the same. None of the witnesses had 

seen apprehending the accused at the time of incident. They only stated that 

he was apprehended when he was sleeping. The plea of the accused Nausad 

Ali is that when he returned home he had seen many persons and police 

infront of his house but he had not seen any dacoits in his house and later on 

Santi committee apprehended one person from Rangajan. His plea shows that 

he was apprehended after the dacoits if any, left his house and as such, the 

prosecution has failed to prove that the dacoits had assembled in the house of 

Nausad Ali for the purpose of committing dacoity or that accused Nausad Ali 
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was also involved with the dacoits. In view of that matter, I found no legal 

evidence to support the charge u/s 399 of IPC against the accused Nausad Ali. 

18.  In view of the above, I am of the considered opinion that, the 

prosecution side has failed to prove, beyond all reasonable doubt, that the 

accused Md. Nausad Ali along with others assembled in his house and made 

preparation for committing dacoity and he was found in possession of the 

seized arms and ammunitions.  

19.   Accordingly, accused Md. Nausad Ali  is acquitted on benefit of doubt 

from the charge u/s 399 of the IPC  and u/s 25(1-A) of Arms Act and set him at 

liberty forthwith. His bail bond shall remain in force till next six months.     

20.  Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 5th day of July, 2019.   

   

 

( I. Barman ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

 

 

   (I. Barman) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 
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APPENDIX 

 
Prosecution Witness 

 
1.  Prosecution Witness No.1 :- Md. Raju Hussain 
2.  Prosecution Witness No.2 :- Najir Hussain 
3.  Prosecution Witness No.3 :- Suraj Ali  
4.  Prosecution Witness No.4 :- Seben Ch. Gohain, armour 
5.  Prosecution Witness No.5 :- Hasen Ali 
6.  Prosecution Witness No.6 :- Safiqul Islam   
7.  Prosecution Witness No.7 :- Rahimuddin, complainant   
8.  Prosecution Witness No.8 :- Sib Pd. Kakoti, I.O.   
9.  Prosecution Witness No.9 :- Kulendra Bharali, another I.O. 

   

 
EXHIBITS 

 
1.  Exhibit No.1 :- Seizure list 

2.  Exhibit No.2 :- Armour’s Report 

3.  Exhibit No.3 :- Forwarding letter 

4.  Exhibit No.4 :- FIR 

5.  Exhibit No. 5 :-   Charge sheet.  
 

      Material Exhibits. 

Material Ext. 1    : Pistol 

Material Ext. 2    : three cartridges. 

    

(I.Barman) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 

 


