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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

SESSION CASE NO. 35 of 2018 

Under section 366/376/498 of I.P.C 

(Arising out of G. R Case No. 4295 of 2017) 

 

    State of Assam 
 
     –Vs–  
 

1. Sri Tilu Karmakar 

    ...Accused Person  

 

Present:   Smti I. Barman,  

Sessions Judge,  

        Sonitpur :Sonitpur. 

  

 
For the State   :     Mr. M.C. Baruah,Public Prosecutor 

                     

 

For the accused  :     S. Bhuyan,   

                      Advocate. 

  

Date of Argument  :     21-06-2019 

 

Date of Judgment   :     05-07-2019. 

 

 

JUDGMENT 

 

1.  The prosecution case against the accused person as projected in 

the FIR , in brief is that  on 27-10-2017 accused Tilu Karmakar by 

enticing, had abducted informant's 20 years old daughter victim “X” and 

thereafter on 31.10.17 at about 7.00 AM accused Akali Karmakar, 
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Pakhila Karmakar and the wife of Nibash Karmakar entering into the 

house of the informant had assaulted her and and her son Gaurab Gogoi 

and by threatening, asked to produce the accused Tilu Karmakar. 

2.  On receipt of the ejahar from the mother of the victim (PW 1), 

the O/C Dhekiajuli PS registered the case being Dhekiajuli P.S. Case No. 

1012/17 u/s 366/447/325/506/34 of the IPC and started investigation of 

the case. During investigation, the Investigating Officer recorded the 

statement of the witnesses including the informant, got recorded the 

statement of the victim u/s 164 Cr.PC, sent the victim for medical 

examination, arrested the accused Tilu Karmakar and on completion of 

investigation having found materials submitted chargesheet against the 

accused Tilu Karmakar u/s 366/376/498 of the IPC. 

3.   On appearence of the accused person, Learned Chief Judicial Magistrate, 

Sonitpur, Tezpur vide order dated 21.02.18 furnishing copies of the documents 

as required under section 207 Cr.PC, committed the case to the court of 

Session, being the  offence u/s 366/376/498 IPC exclusively triable by the court 

of Session. 

4. Accordingly, on producing the accused person before the court 

from jail, he was enlarged on bail and after hearing both parties, charge 

u/s 366/376/498 of the IPC was framed against the accused Tilu 

Karmakar by my Ld. predessasor and particulars of the charge on being 

read over and explained to the accused person, he pleaded not guilty 

and claimed to be tried.   

5.   To substantiate the case, prosecution examined as many as 

eight witnesses. In statement recorded u/s 313 Cr.P.C, the accused 

denied all the allegations leveled against him and examined none. 

 

6.  I have heard the argument of learned counsel of both sides and 

also have gone through the evidence on record. 

7. The point for decision in this case is that - 
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(1) Whether the accused Tilu Karmakar on 27-10-

2017, at Ward No 10, Dhekiajuli under Dhekiajuli 

Police station, abducted the victim with intent that 

she may be compelled to marry the accused 

against her will or in order that she will be forced 

or seduced  to illicit intercourse and thereby 

committed an offence punishable under section 

366 of the IPC? 

(2) Whether the accused Tilu Karmakar on 27-10-

17 and thereafter, committed rape on the victim 

and thereby committed an offence punishable 

under section 376 of the IPC? 

(3) Whether the accused Tilu Karmakar took away 

the victim who he knew to be the wife of another 

one with intent that the victim may have illicit 

intercourse with some person and thereby 

committed an offence  punishable under section 

498 of the IPC ? 

 

Discussions, Decision and reasons thereof :  

 

8. In order to appreciate the argument advanced on behalf of both 

the sides, it is considered next to outline a sketch of the evidence on 

record.  

9. PW 1 the informant as well as the mother of the victim testified 

that about one year ago her daughter who is above 18 years old eloped 

with the accused Tilu Karmakar and after three days of the said incident 

parents of accused coming to their house, assaulted her and her son 

Gaurab Gogoi alleging that they had confined the accused. Thereafter 

she filed the ejahar. After 10-15 days of filing the ejahar her victim 
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daughter asked her over phone to rescue her and after 3 days of the 

said information accused left her victim daughter  in front of her house. 

Then on enquiry her daughter reported that accused Tilu Karmakar had 

taken her forcefully. 

          During cross, she stated that she did not know with whom her 

daughter went out. She admitted that after the incident, she came to 

know about love affairs between her daughter and the accused Tilu 

Karmakar. 

10. PW2 Sunita Sahani turned hostile. She only knew that the accused 

and the victim went on missing. Another hostile witness Devi Sarkar 

PW3 knew nothing about the incident. 

11. PW 4, victim the star witness in her evidence stated that 

accused Tilu Karmakar worked in her house as a day labour and offered 

his love to her, but she turn down his proposal as the accused was a 

married person having children. Then the accused pointing a dagger 

forced to love her otherwise threatened to kill her family members. She 

stated that one day in absence of her parents, accused came to her 

house and asked her to accompany him otherwise threatened to kill her 

younger brother and sister. Thereafter accused had taken her by a bike 

and kept her in a house of his friend for 10/12 days and during that 

period accused raped her by showing a dagger. Accused also engaged a 

girl to look after her so that she could not escape. Then she informed 

the matter to the said girl and through her mobile phone, she informed 

her mother about the incident. Therafter accused dropped her in front 

of her house.Hearing the incident, her mother lodged the FIR. She 

proved her statement u/s 164 Cr.PC as Ext. 1. 

In cross examination, she denying love affair with the accused, stated that 

accused forcefully entered into her house and kidanapped her from 

home by a bike when her 14 years old sister and 12 years old brother 

were at home. She further stated that one another rode the bike when 

the accused took her by the said bike, but she did not raise any alarm 
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as the accused was pointing a dagger upon her neck. In cross 

examination, she clearly stated that during the bike journey she saw 

many pedestarians in the road but she did not raise any alarm. She 

further stated that in the room where she was kept, a girl and a woman 

were there and she informed the woman about the incident. She denied 

the suggestion that before the I.O. she stated that after having a pan 

offered by the accused, she  became unconscious. She admitted that at 

the time of  committing her rape, she did not raise alarm The statement 

of the victim u/s 164 CrPC reagrding being unconscious after having pan 

offered by the accused and then accompanied him is not an believable 

one. 

12. PW 5 Dr. Tutumoni Handique the medical and health officer 

stated that on 08-12-17 she examined the victim who gave history of 

elopment on 26-10-17 and rescued on 25-11-17 and on examination 

found the age of the victim as around 18 years and the victim was 6 

months pregnant. She proved the medical report as Ext. 2, requistion as 

Ext.3, advice slip as Ext.4, vaginal smear report as Ext.5, HCG Report as 

Ext.6, USG Report as Ext.7 and X-ray report as Ext.8. 

13. PW6  Smti. Runjun Das knew nothing  about  the incident. PW7 

Dipali Gogoi also had no personal knowledge about the incident and only 

heard from the victim's mother that accused  Tilu Karmakar had taken 

away the victim. 

14. The evidence of PW8 Pradip Kr Nath  the investigating officer is 

formal in nature. He visited the place of occurrence, recorded the 

statement of witnesses, got recorded the statement of the victim  u/s 

164 Cr.PC, sent the victim for medical examination, arrested the accused 

and finding sufficient materials, submitted chargesheet against the 

accused Tilu Karmakar u/s 366/376/498 IPC(Ext 11). He proved   the 

FIR as Ext. 9,the sketch map of the place of occurrence as Ext.10, He 

also  confirmed the statement of the hostile witness PW2 as Ext. 12(1) 

and statement of PW3 as Ext. 12(3) 
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15. In the instant case when shade light on the evidence  of Pws, it is 

found that except the evidence of the informant (PW1) and the victim 

(PW4) all other witnesses are futile. The victim's evidence around whom 

the entire case revolves reveals that accused who worked in her house 

as day labour offered his love, but the victim refused his offer as  the 

accused was a married person having children. She also stated in her 

evidence that in the absence of her parents accused Tilu Karmakar 

forcefully taken her from her house by threatening to kill her younger 

brother and sister. Then the accused took her to his friend's house at 

Tezpur and kept her there for 15/20 days and during that period the 

accused raped her at dagger's point. She also alleged that a girl 

engaged by the accused used to guard her. But during cross, the victim 

clearly stated that when the accused had taken her forcefully she did 

not raise any alarm and even when the accused took  her by a bike from 

her house i.e., Dhekiajuli to Tezpur she remained silent during the entire 

journey. She clearly mentioned that there were many residents near her 

house and when the accused had taken her forcibly, she crossed many 

pedestrains. Now the question arises that had the accused took her 

forcibly, then she could raise alarm to draw attention of her neighbours 

as well as the pedestarians and being a major one she could resist the 

accused. Her evidence also shows that when she was taken by bike, the 

accused holding a dagger, pointed over her neck and the bike was riden 

by another one. So there are three riders on the bike and in such 

situtaion if a girl was taken pointing a dagger over her neck, it would be 

noticed to other persons in the journey from Dhekiajuli to Tezpur.Her 

evidence clearly indicates that she remained silent during entire 

happenings. Though the victim's mother alleged that the accused had 

taken the victim forcefully, but victim's evidence reveals that she on her 

own went with the accused and stays at Tezpur for 15/20 days.  So it 

became clear that during the incident the victim neither raised alarm nor 

resisted the accused. Rather being a major one she on her own accord 

accompanied the accused to Tezpur and stayed there for 15/20 days.  

The cogent evidence is  that  the victim without any enticement went 
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with the accused and at that time or prior to that no role was played by 

the accused at  least. The victim also gave history of elopement before 

the medical officer. No adverse evidence as regards to the role of the 

accused is available in the evidence on record. She appears to have 

taken a voluntary part in the entire episode. It is not a case of 

abduction, rather being a major one she was in the age of discretion, 

sensible and aware of the happenings in and around her and willingly 

went with the accused. In the above, I find that the ingredients of 

offence under section 366 IPC is missing in the case and the accused 

can not be held guilty for the offence u/s 366 IPC. 

16. Regarding offence of rape, the victim alleged that during the period 

of 10/12 days, she was kept in Tezpur in the house of accused's friend, 

he committed her rape. It is in the evidence of the  victim that in the 

house where she was kept, a woman and a girl were also present but 

admittedly she did not raise any alarm at the time of committing her 

rape. Being a major one, she could raise alarm or resisted the accused. 

But she ramained silent. Further as per medical evidence on the day of 

the examination i.e., on 08.12.17 she carried pregnancy of six months. 

The alleged incident occurred on 27.10.17 and subsequent to that date. 

So if the accused committed her rape on 27.10.17 and on subsequent 

dates, how her gestation period on 8.12.17 became six months.  So, the 

medical report reflects that she carried pregnancy prior to the incident. 

In such circumstances, it can not be held that she carried  pregnancy 

through the accused. On the other hand, the victim remained silent in 

deposition regarding her pregnancy. They suppressed this material fact. 

Other witnesses including the victim's mother did not corroborate the 

evidence of the victim  regarding alleged rape. The prosecutrix though 

alleged that during the period she was kept in Tezpur, the accused 

engaged one girl to look after her so that she can not go out from the 

house, but there is no evidence that all the time she was kept under 

lock and key and her legs and hands were kept tied. Her version that 

through the cell phone of the girl, she informed her mother about the 
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incident also does not suggestive that she was guarded all the time by a 

girl allegedly engaged by the accused. 

17. Besides, alleged incident of abduction by the accused occurred on 

27.10.17 and the family members of the accused assaulted the mother 

and brother of the victim on 31.10.17 alleging confinement of the 

accused by them. The FIR was lodged on 06.11.17 i.e., after 10 days of 

the incident. The delay in lodging the F.I.R, the testimony of the 

prosecutrix, the associated circumstances and medical evidence leave a 

mark of doubt to treat the testimony of the prosecutrix as natural and 

truthful to improve confidence. Though the law permits that the 

testimony of the prosecutrix can be accepted without any corroboration, 

for she has to be placed on a higher pedastal than an injured witness, 

but on studied scrutiny of the evidence of the prosecutrix in this case, it 

is difficult to accept her version as discussed above. In present case the 

testimony of the victim  does not inspire confidence of this court. The 

cumulative efforts of all evidence on the record is that being a major 

one, the victim is found to be consenting party in having sexual 

intercourse if any. I am conscious of the sensitivity with which heinous 

offence of rape has to be treated but in the present case the evidence of 

the Pws taken as a whole coupled with the medical evidence creates 

doubt about the truthfulness of the prosecution version and I am of the 

opinion that the prosecution failed to prove the charge of rape 

punishable u/s 376 IPC rather it is a case of promiscuity. 

18. Offence u/s 498 IPC relates to enticing or taken away or detaining 

with criminal intent a married woman, but in the case the victim is not a 

married one and it does not attract the offence punishable u/s 498 IPC 

in any way. 

19. In the above, facts and circumstance of the case, I unhesitatingly 

hold that the prosecution failed to prove the guilt of the accused beyond 

any shadow of doubts. Hence, accused Tilu Karmakar is acquitted from 

the charge u/s 366/376/498 IPC and set him at liberty forthwith. His bail 
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bond shall extended till next six months in view of section 437  A of 

Cr.PC. 

20.    Send back the GR case to the learned committal court.  

 

21. Judgement is pronounced and delivered in open court under the 

Seal and signature of this Court on the 5th day of July, 2019. 

                                                           

 

 

 

                                                                 (I.Barman) 

                 Sessions Judge, 

                       Sonitpur,Tezpur. 

 

 

 

APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Mother of the victim. 
2.  Prosecution Witness No.2 :- Sunita Sahani. 
3.  Prosecution Witness No.3 : Devi Sarkar. 
4.  Prosecution Witness No.4 :- The victim. 
5.  Prosecution Witness No.5 :- Dr. Tutumoni Hadique. 
6.  Prosecution Witness No.6 :- Smti Runjun Das. 
7.  Prosecution Witness No.7 :- Smti Dipali Gogoi @ Baruah. 
8.  Prosecution Witness No.8 :- The invesigating officer Pradip Kr Nath. 

 

 EXHIBITS. 

 Exhibit 1      :     Statement of the victim u/s 164 Cr.PC. 
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 Exhibit 2     :     Medical Report. 

 Exhibit 3     :     Requistion .                                                                                      

 Exhibit 4     :     Advise Slip. 

Exhibit 5     :      Vaginal Smear Report. 

Exhibit 6     :       HCG Report. 

Exhibit 7     :       USG Report with film. 

Exhibit 8     :       X-ray Report. 

Exhibit 9     :       FIR. 

Exhibit 10     :     Sketch Map. 

Exhibit 11     :     Chargesheet. 

Exhibit 12     :     CD of Dhekiajuli PS Case  No. 1012/17.                                                                       

                                                                                  

 

 

                                                                                        (I.Barman) 

                                       SESSIONS JUDGE,   

                                                                              Sonitpur, Tezpur 


