
BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P M Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R.CASE NO :-1562/16

Under Section 341/323/34 IPC

State of Assam

                                     -VERSUS –

1. Sri Feniya Rajowar

2. Sri Bhatang Rajowar

Both are sons of- Sri Brajanath Rajowar

Vill- Niz Bashbori

Police Station- Tezpur

District- Sonitpur, Assam

                                                   
-Accused persons

Appeared

Learned App for State : Smti Bandana Boro

Learned Counsel for Defence : F. Haque

Dates of Evidence : 12.12.2017, 20.01.2018, 27.07.2018,

16.02.19

Date of Argument : 11.11.2019

Date of Judgment : 22.11.2019    

J U D G M E N T
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1. The present case arose out of  a  FIR lodged by informant Narayan

Rajowar  against  the accused persons namely Sri  Feniya Rajowar and Sri

Bhatang Rajowar alleging that on 15-05-2016 at around 7.00 AM while the

informant went to fetch his wife Padumi Rajowar from his cousin's house i.e.

Mongolu Rajowar,  the  accused persons  had beaten  him severely  due  to

which he sustained injuries. Hence this case. 

2. On  receipt  of  the  FIR,  officer  in  charge  of  Tezpur  police  station

registered a case vide Tezpur P.S. case no 837/16 under section 341,325

read with section 34 of the Indian Penal Code (IPC) and endorsed the case

for  investigation.  Accordingly  investigating  officer  (I/O)  initiated

investigation of this case and on completion of investigation, I/O submitted

charge sheet against the accused under section 341, section 323 read with

section 34 of the IPC.

3. Thereafter,  on basis of the contents of the case diary, FIR,  charge

sheet and other relevant documents, cognizance was taken of the offence

prima facie appeared to have been committed by the accused persons and

summons were issued against them. 

4. On appearance, accused persons were furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 

On  perusal  and  consideration  of  the  material  on  record  and upon

hearing  the  learned  Assistant  Public  Prosecutor  (APP)  and  the  learned

counsel appearing on behalf of the accused, prima-facie material of offence

under  sections  341/323/34  of  the  IPC  were  found  against  the  accused

person  and  accordingly  particulars  of  said  offence  under  the  aforesaid

sections were read over and explained to the accused person to which he

pleaded not guilty and claimed to be tried.

5. In  support  of  its  case,  prosecution  examined  6  (six) number  of

witnesses and exhibited 4 (four) number of documents. The witnesses were

cross-examined  by  the  defense  and  thereafter  the  witnesses  were

discharged.
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6. Statement of defence of the accused persons under section 313 of

Cr.P.C, is recorded which was of total denial. The defence declined to adduce

any evidence.

7. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned counsel appearing for the

accused persons.

8. Upon hearing and after  perusal  of  the record,  following points  are

formulated for proper adjudication of this case:

POINTS FOR DETERMINATION

(A) Point No. 1: Whether the accused persons on 15-05-2016 at about

5.00  P.M  in  furtherance  of  common  intention  wrongfully  restrained  the

informant, Shri Narayan Rajowar and thereby committed an offence under

section 341 read with section 34 of IPC.?

(B) Point No. 2: Whether the accused persons on 15-05-2016 at about

5.00 P.M in furtherance of common intention voluntarily caused hurt to the

informant by beating and thereby committed an offence under section 323

read with section 34 of IPC?

DISCUSSION , DECISION & REASONS THEREOF:-

9. P.W.1 Narayan Rajowar who is also the informant in this case deposed

in his testimony that he knows the accused persons. He alleged that the

incident took place on 15-05-2016 at about 5.00 P.M when he went to fetch

his  wife  Smt  Padumi  Rajowar  from  his  relative  Shri  Mongolu  Rajowar’s

house. PW1 deposed that on the night of 14-05-2016 night, his wife Padumi

Rajowar wanted to attend a function along with his four (4) month old child

and when he denied, she left for Mongolu Rajowar’s house. He stated that

when his wife refused to come back to her matrimonial home with his elder

sister whom he had sent to fetch his wife, he himself in the evening went to

fetch Smt Padumi Rajowar from the house of Shri Mongolu Rajowar. PW1

stated that when he was about to enter the house of Mongolu Rajowar, the

accused Feniya Rajowar caught hold of him and bit him in his cheek and the

accused  also  hit  him  with  a  hammer  on  his  head.  And  simultaneously
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Bhatang Rajowar came up and beat him with a bamboo stick. Due to the

beating, PW1 alleged that he sustained injuries on his waist and the back of

his body. Subsequently, he lodged an FIR and got his medical examination

and x-ray done. Ext. 1 is his FIR and Ext. 1 (1) is his signature. 

10. P.W.2  Paresh  Rajowar  corroborated  the  version  of  PW1  that  the

informant’s wife went to Mongolu Rajowar’s house due to a quarrel between

the couple a day before the incident. However, the deposition of PW2 does

not stand on infallible grounds as he was not an eye-witness to the quarrel

between  the  informant  and  his  wife  nor  to  the  alleged  beating  of  the

informant  by  the  accused  persons.  PW  2  claimed  to  have  received

information about the incident and the quarrel from a third person and saw

the informant lying in front Mongolu Rajowar’s house in an injured state only

after the incident took place. Thereafter, PW2 took him to gaon burah and

subsequently  to  the  police  station  to  register  the  case  and then  to  the

hospital for medical aid where x-ray of the informant. It is to be noted here

that though claims of x-ray are made by both PW1 and PW2, no x-ray report

has been exhibited to assess the existence and extent of any injury on the

informant to substantiate the claims of PW 1 and PW 2.

11. Further, the informant as PW1 deposed in his cross examination that

he stated before police that he was in a state of anger when he went to

fetch his wife back from the house of Mongolu Rajowar.  Both P.W.3 Jiten

Rajowar and Mongolu Rajowar deposed in their testimony that the informant

was drunk when he reached the house of  Mongolu Rajowar and tried to

assault  his  wife  and  when  the  accused  persons  tried  to  save  her,  he

assaulted them too.  That  the mental  state  of  the informant  was that  of

anger when went to fetch his wife from his relative’s place has also been

corroborated by the deposition of PW 5 ASI Gias Ali who stated that PW 2

Paresh Rajowar who is also the brother of the informant had stated before

the police  that informant went to bring his wife back in anger from the

house of  Mongolu Rajowar;  where there was verbal  argument and tussle

between  the  accused  persons  and  the  informant  and  in  that  tussle  the

informant might have sustained injury.
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12. Further, P.W.3 Jiten Rajowar deposed in his cross examination that the

wife of the informant went to the house of Shri Mongulu Rajowar as he was

known to her as her relative in law to save herself from the assault and

harassment of her husband. PW3 stated that the informant was drunk and

assaulted his wife and the accused persons came forward and pushed the

informant in order to rescue the lady. On being countered, the informant ran

away towards the jungle. 

13. The stance that the informant was drunk and was in a state of anger

when he reached the house of Mongolu Rajowar has been corroborated by

Mongolu Rajowar himself who has deposed as PW4. He stated that the wife

of the informant along with her baby came to his house and told him that

the informant assaulted her severely hence she stayed overnight at PW 4 ‘s

house to save herself from the atrocities of her husband. Next evening, the

informant came to his house and tried to repeat his act of assault on her on

which the accused persons came to the lady’s rescue. Further, there is no

contradiction in P.W.4’s deposition in examination in chief and in his cross

examination as PW 4 stood firm on his deposition that the accused persons

did not assault the informant and only a scuffle took place between them in

a bid to save Smt Padumi Rajowar from being assaulted by the informant.

PW4 stated that contrary to the claim of the informant, it was the informant

who assaulted the accused persons and bit one Ranjit who was present at

the place and time of incident in his hand. PW4 further stated that due to

the commotion, he called the gaon burah and on being advised to call the

police, informant ran away sensing trouble. 

14. Further, the informant as PW1 had deposed in his cross examination

that despite being married to Padumi Rajowar for about eight (8) years and

without being divorced from her or filing any divorce case, he had married

one Dineswari Rajowar about 7 months ago.  He did not make any attempt

to fetch his legally wedded wife from Sivsagar where he knows as claimed

by him that she at present resides. This act of re-marriage of the informant

casts doubt on his attitude and behavior towards his wife Padumi Rajowar

imputing that he was not interested in maintaining a healthy matrimonial

relationship  with  her  and  thereby  harassing  her  physically  and  mentally
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driving her to seek shelter out of her matrimonial house at a relative in law’s

place.

15. The allegations of assault on the informant could not be corroborated

by the deposition of P.W.5 Dr. Niranjan Saikia. As PW5 stated in his cross

examination that the the type of simple injury found on the informant in the

form  of  tenderness  on  scalp  and  left  thigh  seemingly  caused  by  blunt

weapon could also be caused by falling on a bamboo surface. Ext. 2 is the

medical report which he submitted and Ext. 2(1) is his signature therein. 

16. Both PW3 and PW4 have corroborated each other’s testimony that the

informant  who  was  drunk  and  was  in  a  state  of  anger  and  on  being

countered by the accused persons from assaulting Smt Padumi Rajowar, had

run out of the house and towards the jungle. Also, the testimony of PW 5

that the injuries found on the informant could also be due to a fall  on a

bamboo surface further casts doubt on the allegations of the informant that

the injury was due to the assault by the accused persons and points towards

a probability that the injuries could have been the result  of a fall suffered by

the informant when he ran towards the jungle in a drunken state. Also, as

stated in one of the above mentioned paragraphs, the accused person did

not produce any x-ray report to substantiate his claims of hurt to his waist

and back. Further, there is no medical report to support his claim of being

bitten on the cheek as the exhibited medical report shows only tenderness

on the scalp and simple injury on the thigh without evidence of any bite

mark anywhere on his person.

17. P.W.6 ASI Gias Ali deposed in his testimony that the informant in his

statement recorded under section 161 CrPC did not mention that his wife

Padumi Rajowar wanted to attend a function with his four (4) months old

child and when he denied, she left for Mongu Rajowar's house. Also, PW 6’s

deposition  casts  doubt  about  informant’s  allegations  of  assault  by  the

accused  persons  as  more  of  an  after  thought  in  order  to  implicate  the

accused persons as informant did not state his statement recorded under

section 161 Cr.P.C.  about  the alleged assault  on him by accused person

Feniya Rajowar that the latter caught hold of him and bit him on his cheek

and had hit him with a hammer on his head in Mongolu Rajowar’s house.
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Ext. 3(1) is the signature of ASI Gias Ali. Ext. 4 is the charge sheet. Ext. 4(1)

is the signature of S.I. Dipak Das who submitted the charge sheet and Ext. 3

is sketch map of the place of occurrence.

18. PW6 further corroborated the testimony of  PW3 and PW4 that the

informant ill treated and physically harassed his wife by beating her up by

stating that he recorded statement of Padumi Rajowar, wife of the informant

under  section  161  Cr.P.C  wherein  she  stated  that  her  husband  Narayan

Rajowar beat her and drove her out of the house and she took shelter at

Mongolu Rajowar's house to save herself. And on the next day, her husband

in an intoxicated state came and started beating her mercilessly which in

turn led to a fight between the accused persons and the informant,  her

husband. 

19. Burden of proof to establish the guilt of the accused persons is on the

prosecution.  Here,  prosecution  has  failed  to  establish  the  guilt  of  the

accused persons.  From the evidence of the prosecution witnesses itself, it

can be seen that the allegations by the informant are not substantiated. In

fact  the  prosecution  witnesses  in  their  examination  in  chief  and  cross

examination have corroborated the innocence of the accused persons. The

informant’s allegations of wrongful restraint and simple hurt in furtherance

of common intention to harm his person does not hold any ground as can be

seen from the testimonies of the various PWs as the accused persons were

only trying to restrain a drunk man from assaulting his wife who had taken

shelter  at  a  relative’s  place  to  save  herself  from her  husband’s  torture.

Therefore, there is no incriminating material to suggest that the accused

persons have committed offence punishable under the sections 323 IPC, 341

IPC respectively read with section 34 of IPC.

20. Considering all, it is found that the prosecution has failed to establish

the guilt of the accused persons and implicate them of any offence under

the above stated sections of  IPC.  The points for  determination as stated

above are hence, decided in negative. 
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O R D E R

21. In light of the above discussion, the accused persons namely Feniya

Rajowar  and  Bhatang  Rajowar  are  acquitted  of  the  charges  of  offence

alleged to have been committed by them. 

22. Set the accused person at liberty forthwith.

23. Bail bond for the accused person is extended for a further period of

six months in view of section 437(A) of the Cr.P.C.

24. Given under the hand and seal  of  this  court  on  this  22nd day of

November, 2019 at Tezpur, Sonitpur.

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Names of the witnesses  of Prosecution:-

1. P.W.1- Narayan Rajowar

2. P.W.2- Paresh Rajowar

3. P.W.3- Jiten Rajowar

4. P.W.4- Mongolu Rajowar

5. P.W.5- Dr. Niranjan Saikia

6. P.W.6- ASI Gias Ali

Documents exhibited by Prosecution :-

1. Ext. 1- Ejahar

2. Ext. 1(1)- Signature of the informant (Narayan Rajowar).

3. Ext. 2- Medical report

4. Ext. 2(1)- Signature of M.O.

5. Ext. 3- Sketch map

6. Ext. 3(1)- Signature of ASI Gias Ali

7. Ext. 4- Charge sheet

8. Ext. 4(1)- Signature of S.I. Dipak Das

Names of the witnesses  of Defence:-  Nil

Documents exhibited by Defence :-  Nil

(Smt.Triza P Mazinder Baruah)
Judicial Magistrate First Class
Tezpur, Sonitpur
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