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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

G.R Case No. 1262/2014 
 
Under Section- 448/294/326 of I.P.C. 
 

      State  …………… Prosecutor  

  
        -vs- 

 
    Sri Madan Rajput 

    S/O- Late Sitaram Rajput 

    Vill: Dikorai Bagan Tiniali 

  P.S: Sootea 

   District: Sonitpur      ........... Accused person 

 

 

Present 

                           JUHI GOGOI, B. Sc, LL.M, A.J.S. 

     JUDICIAL MAGISTRATE FIRST CLASS, 

                         Tezpur :: Sonitpur   

 

For the Prosecution :-  Sri A. K. Sahani, Ld. A.P.P . 

For the Defence :-  Mr. Debasish Borah, Ld. Counsel  

Charge framed on   :-  10.08.2015 

Date of Evidence :-  02.01.2016, 02.10.2016, 17.03.2016,  

       09.08.2016 & 27.12.2018  

Date of Argument :-  18.03.2019 

Date of Judgment :-  08.04.2019 

 
 
                                            JUDGMENT  

 
1. The factual matrix of the prosecution case is that the informant- Sri Dipak 

Sona lodged an ejahar stating, inter-alia, that on 03.06.2014, some unknown 

culprits had stolen some pebbles of the accused and someone falsely informed 

him that his nephew Alem Sona had stolen pebbles for which on 04.06.2014 at 
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about 5:30 PM, the accused came along with a “dao” and wrongfully entered into 

the house of his nephew and started abusing him with obscene words and also 

called his nephew to the quarry at 6 PM. It has been further stated that the 

accused infront of the shop of Sri Jiskel Ain, stabbed his nephew on his left eye, 

head and nose and caused him grievous injuries. Thereafter, the injured was 

immediately taken to Dholaibill PHC and from there he was taken to Tezpur Civ il 

Hospital and again on 05.06.2014 at about 3 PM, the injured was referred to 

Guwahati for his better treatment. Hence, the prosecution case.   

 
2. On receiving the FIR, the O/C of Jamuguri PS registered a case vide 

Jamuguri Police station Case No-37/14, u/s–448/294/326 of I.P.C and 

investigation was done by the investigating officer. On completion of the 

investigation, the investigating officer of this case submitted Final Form against 

the accused person- Sri Madan Rajput, u/s-448/294/326 of I.P.C vide Final Form 

No.68/14 dated 30.10.2014.  

 

3. On submission of the Final Form, My Ld. Predecessor has taken 

cognizance of offence u/s-448/294/326 of I.P.C against the accused person. On 

appearance of the accused person, copy was furnished to him and both the sides 

were heard on the point of charge and on consideration of all, the charge of 

offence u/s–448/294/326 of IPC was framed by my Ld. Predecessor against the 

accused person and the same was read over and explained to him, to which he 

pleaded not guilty and claimed to be tried. Thereafter, summons was issued to 

the PWs.  

 
4. In the course of trial, the prosecution side has examined as many as 

seven witnesses including the victim Alem Sona, who was examined as court 

witness. The accused person was examined under section 313 CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case. 
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5. Points for determination: 

 
a) Whether the accused person on 04.06.2014 at about 5:30 PM at 

Silkowari under Jamuguri PS has committed house trespass by 

entering into the house of A lem Sona to commit offence and 

thereby committed an offence punishable u/s-448 of I.P.C? 

 

b) Whether the accused person on the same date, time and place 

uttered obscene words near public place causing annoyance to 

Alem Sona and others and thereby committed an offence 

punishable u/s-294 of I.P.C?  

 
c) Whether the accused person on the same date, at about 6 PM 

voluntarily caused grievous hurt to Alem Sona by means of “dao” 

and thereby committed an offence punishable u/s-326 of I.P.C?  

 

ARGUMENT 

 
I have heard arguments from both sides at length. The Ld. Counsel for the 

accused submitted that in the instant case the statement of the victim was not 

recorded by the investigating officer under section- 161 of Criminal Procedure 

Code (hereinafter referred to as CrPC) and the victim was examined as court 

witness. The Ld. Counsel for the accused further submitted that the investigating 

officer has failed to seize any weapon in connection with this case and there is 

no eye witness; as such the accused person needs to be acquitted. On the other 

hand Ld. APP submitted that prosecution has successfully established the offence 

against the accused person beyond all reasonable doubt and he needs to be 

convicted. 

 
                     APPRECIATION OF THE EVIDENCE  

 
Now let me discuss the materials on record to arrive at a definite finding as 

regards the points for determination. For the sake of convenience the points for 

determination are discussed together:-  
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6. Analyzing the evidence of the P.W’s including the informant, it is seen 

that none of the P.W’s have mentioned about the use of obscene words by the 

accused- Sri Madan Rajput. As such there is nothing available in the testimony of 

the witnesses to attract the provision of section- 294 of Indian Penal Code 

(hereinafter referred to as IPC). The prosecution has failed to prove the same 

against the accused. 

 

7. Similarly, it appears from the evidence of P.W’s that there are no such 

evidence which has been brought by the prosecution side so as to attract the 

ingredients of section- 448 of IPC. 

 

8. At this juncture let me discuss on the issue raised by the defence about 

the examination of the victim- Sri Alem Sona as court witness as his statement 

under section- 161 of CrPC was not recorded by the investigating officer. In the 

instant case, even though the victim was examined as CW-1 but on perusal of 

the case record it appears that the victim is one of the listed witnesses named in 

the chargesheet and the only fact is that his statement was not recorded under 

section 161 of CrPC. 

 
9. Now, in this regard the law is well settled that the statement recorded 

under section- 161 of CrPC is not a substantive piece of evidence. The evidence 

given in a court under oath has great sanctity and where the evidence is the 

evidence of the injured witness, it has high probative value. 

 

10. In “Tilkeswar Singh vs. State of Bihar, AIR 1956 SC 238”, it was 

held by the Hon’ble Supreme Court that, “when a witness was examined in Court 

whose statement under section- 161 of CrPC had not been recorded at the time 

of investigation, the evidentiary value to be attached to the evidence of such 

witness has to be looked into and if it be found that prejudice had been caused 

to the accused then the evidence of such witness may not be acted upon, 

otherwise not.” 
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11. In the present case, the defence has got the full opportunity to cross-

examine the said witness and as such no prejudice has been caused to the 

accused. Let me move ahead with the next issue involved in this case as to the 

act of causing grievous hurt to the victim- Alem Sona by means of “dao”.  

 
12. In this case, out of the seven witnesses examined by the prosecution, the 

evidence of P.W-2, P.W-3 and P.W-4 has not thrown much light to the 

prosecution case as they are not the eye-witnesses to the incident and their 

evidence is merely hearsay. 

 

13. The informant who has been examined as P.W-1 has reiterated the facts 

stated by him in the FIR. The said witness deposed that the accused stabbed his 

nephew- Alem Sona with a “beki dao” near his brother- Jeskil’s shop. P.W-1 

stated that on hearing the scream, when he came out of the shop, he saw the 

accused fleeing and found his nephew ly ing on the ground. He then took the 

injured to Tezpur Medical College but as the injured was referred to Gauhati 

medical, he was taken back and after that he lodged the ejahar. 

 
 During cross-examination, P.W-1 deposed that he did not know the 

contents of the FIR but the contents were read over to him after it was written. 

He stated that the police did not ask him anything about the incident. The said 

witness also stated that he has written in the FIR that Alem stole one truck 

pebbles from the quarry of the accused. The defence by putting suggestion tried 

to show that Alem Sona sustained injuries himself by falling from bike. 

 

14. The victim Alem Sona deposed before the court that on 04.06.2014 at 

5:30 P.M, the accused along with his brother and two other boys, came to his 

house and searched for him. When he went near to the accused, they told him 

roughly that he had sold the pebbles after stealing it from their quarry. The said 

witness stated that there was hue and cry when he told them that he had not 

stolen the pebbles and his vehicle was not in a working condition, after that he 

along with the accused went to the VDP secretary. He further stated that in front 
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of the shop of Jeskil Aind, the accused and his companion again told him that he 

committed the theft and when he said that he had not committed any kind of 

theft, the accused stabbed him with a “beki dao” for which his eye was injured 

into two pieces and he got senseless. 

 
 During cross-examination, the victim deposed that he was not 

interrogated by the police relating to this case. He also deposed that he was 

interrogated by the police after he came home from the hospital. He stated that 

the accused impute him with the stealing of pebbles. The said witness denied the 

suggestion put by the defence that many a times the accused hold meeting on 

him regarding the theft of pebbles from his quarry and the accused threatened 

him of lodging a police case against him and in order to save himself, he has 

falsely raised allegations against the accused cutting him. He also denied the 

suggestion that he sustained injury by falling from motorcycle. The victim also 

deposed that the police did not seize his blood stained clothes. 

 
15. From the perusal of the entire evidence on record it appears that on the 

fateful day of 4th July 2014, an occurrence indeed took place between 5:00-6:00 

P.M relating to the issue of stealing pebbles from the quarry of the accused. The 

P.W-1 was in the shop of his elder brother and the accused stabbed Alem Sona 

near the shop. The said witness immediately came to the place of occurrence on 

hearing the scream and saw the accused fleeing from the spot.  

 

16. Further, with regard to the injuries which has been sustained by the 

victim, it is seen that he had lost his left eye vision and the injuries are of 

grievous in nature and it was caused by a sharp weapon i.e. “dao”. The injuries 

were of grievous in nature and the perception of light of the victim’s left eye was 

absent which can be clearly noticed from the medical report (Exhibit-2) which 

was confirmed by the medical officer who was examined in this case as P.W-5 

and he had confirmed it that it was also caused by a sharp and heavy weapon. 

 

17. It is well settled that the testimony of an injured witness is accorded a 

special status in law. His statement is generally considered to be very reliable 
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and it is unlikely that he has spared the actual assailant in order to falsely 

implicate someone else. The testimony of an injured witness has its own 

relevancy and efficacy as he has sustained injuries at the time and place of 

occurrence and this lends support to his testimony that he was present during 

the occurrence. 

 

18. The injury which was suffered by the victim was confirmed by the P.W-1. 

Even though PW-1 was not present at the time of stabbing but the fact that he 

saw the accused fleeing from the place of occurrence and found his nephew 

Alem Sona ly ing on the ground cannot be ignored. Moreover, nothing tangible 

is brought out in the cross-examination of both P.W-1 and P.W-2 to 

impeach their evidence. 

 
19. It is important to note here that on the said occurrence the victim was 

succumbed to injuries and he is the witness who had received injuries from the 

accused person and on the place of occurrence it was P.W-1 who was able to 

recognize the accused person and when he came out of the shop, he saw the 

accused fleeing away. 

 

20. In this case, the defence side also argued that the investigating officer 

has not been able to seize the weapon or the instrument used in the commission 

of the crime and there is no explanation as to why the weapon used was not 

seized. In this regard, I am of the opinion that there may be certain situat ion 

whereby the weapon was not available and there may be chances that the 

accused might have taken it while fleeing and it could not be recovered by the 

investigating officer but this will not fatal the case of the prosecution as the 

medical evidence clearly corroborated the ocular version. 

 

21. In this case all the ingredients of Section 326 of IPC are fulfilled and the 

prosecution has proved the case beyond reasonable doubt and hence the 

accused person is hereby held guilty for an offence under section 326 of IPC. 
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DISCUSSION ON RELEASE OF THE ACCUSED ON PROBATION 

 

22. Now let me consider whether the accused person is entitled to get benefit 

of probation in this case. From the perusal of the evidence on record it seems 

that the accused person had intent ion to do such acts. In the light of the growing 

crime rate in society & the social environment of the villages or in towns/ cities 

such crimes should not go unpunished and the offence being grave and heinous 

one he is not entitled to get any benefit. 

 

23. Considering all the aspects, I decide that the accused person will not be 

released on Probation as per section 3 and section 4 in light of the provisions of 

Probation of Offenders Act, 1960.  

 
HEARING ON THE POINT OF SENTENCE 

 

24. Now, I propose to pass appropriate sentence after hearing the convict. 

Heard the convict on the point of sentence. He has prayed for mercy of the court 

being a poor person and having four minor children. I have heard the learned 

defence counsel and the learned APP. The learned APP has submitted that the 

accused should be given punishment and the learned defence counsel has 

submitted that the court may be lenient on the accused person on the point of 

sentence and the accused is having his family and his future life.  

 
ORDER 

 
25. As a result the accused person- Sri Madan Rajput is hereby convicted of 

the charge leveled against him under section 326 of IPC. Having regard to the 

nature of the offence, submission of the convict as well as the learned defence 

counsel and circumstances of the present case, I do hereby sentence the 

accused person Sri Madan Rajput under section- 326 of IPC to undergo 

rigorous imprisonment for a period of two years and he is required to 

pay fine of Rs. 2,000/- (Two Thousand) i/d to undergo simple 

imprisonment of one month. 
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26. The fine amount if realized be given to the victim Sri Alem Sona. 

 

27. The period of detention already undergone by the convicted accused in 

jail custody during the investigation, inquiry or trial, of the instant case shall be 

“set off” as per provision of section 428 of CrPC. 

 

28. Let a copy of the judgment be given to the convict free of cost u/s-363 of 

CrPC immediately. 

 

29. Let the copy of this judgment be send to the DLSA, SONITPUR so that 

adequate amount of compensation be given to the victim under the ASSAM 

VICTIM COMPENSATION SCHEME, 2012. 

 

30. Let a copy of this order be send to the SUPERINTENDANT, DISTRICT 

JAIL, SONITPUR. 

 

31. Pronounced by me in this open Court, on this the 08th day of April, 2019 

and given under my hand and seal of this court.  

 
         

                     

                                             JUHI GOGOI 

                                                                                       JMFC, TEZPUR 

 

 

Dictated and corrected by me:- 
 
 
        (Miss. Juhi Gogoi) 
Judicial Magistrate First Class,  
        Sonitpur: Tezpur  
 
Dictation taken and transcribed by me: 
 
           Sri Janmoni Deka (Steno) 
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A  P  P  E  N  D  I  X 

 

PROSECUTION WITNESSES 

      

1. P.W-1  : Sri Deepak Sona, the informant  

2. C.W-1  : Sri Alem Sona, the victim 

3. P.W-2  : Sri Dara Singh,  

4. P.W-3  : Sri Gopinand Munda 

5. P.W-4  : Sri Akon Kheria 

6. P.W-5  : Dr. Jayanta Thakuria, the M.O 

7. P.W-6  : S.I. Sri Powal Hazarika, the I.O  

 

PROSECUTION EXHIBITS. 

  

1. Exhibit 1  : F.I.R 

2. Exhibit 1(1)   : Signature of the informant 

3. Exhibit 2  : Medical Report 

4. Exhibit 2(1)  : Signature of P.W-5 

5. Exhibit 3  : Sketch Map 

6. Exhibit 3(1)  : Signature of P.W-6  

7. Exhibit 4  : Charge Sheet 

8. Exhibit 4(1)  : Signature of P.W-6 

 

DEFENCE WITNESSES 

 
None. 

 

DEFENCE EXHIBITS 

     

Nil.  

  

      

                                                 

                                                                                 JUHI GOGOI 

                                                                               JMFC, TEZPUR 


