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IN THE COURT OF ADDITIONAL DISTRICT AND SESSIONS JUDGE, (FTC) 

SONITPUR AT TEZPUR 

 

Criminal Revision Case No. :-   23 (S-2) of 2019  

    

Present     :-  Mr Romen Baruah, 

      Addl Sessions Judge(FTC),  

Sonitpur, Tezpur. 

Petitoner                              :-  Monjit Borah, S/O Late Keshab Borah 

  R/O vill. Boga Bora Chuburi, Besseria 

  P.S. Tezpur, Dist. Sonitpur, Assam 

 

Opposite Party/Respondent  :-Smti. Binita Borah, D/O Late Mohodhar Borah

     R/O vill. Boga Bora Chuburi, Besseria 

     P.S. Tezpur, Dist. Sonitpur, Assam 

 

Advocates of the Petitioner :-  P. Biswas, P. P. Baruah, S. Nath, G. Das, N. Devi and P. 

Lakhar 

 

Advocates for the Respondent:-  A.K. Mahanta and A. Rajkhowa. 

 

Date of hearing            :- 07-09-2019. 

 

Date of Order/Judgment  :-  21-09-2019. 

 

 

J U D G M E N T 

 

1.  This revision petition is preferred by petitioners under Section 397/399 

of the CrPC, against the impugned order dated 04-04-2018 passed by Learned Chief 

Judicial Magistrate, Sonitpur at Tezpur in connection with M R Case No. 91/2013. The 

petitioner before the trial court is referred to as ‘claimant’ in the present revision 

petition. 
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2.   According to the present petitioner, the brief fact of this case is that 

present petitioner had a love affairs with claimant and with an assurance to marry, 

present petitioner forcefully raped on her and as a result she (claimant) got pregnant. 

Claimant for the sake of prestige did not disclose initially. On 11.02.2013 claimant told 

the present petitioner to get marry but he delayed and there after he denied to marry 

her and said that the conceive baby in her womb is not his, on 18.02.2013 the 

claimant has given the birth of a male child. 

 It is alleged that present petitioner did not take any care of claimant as 

well as their son and present petitioner is an employee of a LPG Gas Agency and his 

monthly salary is Rs. 10,000/- and thereby claimant seeking maintenance of Rs. 

5,000/- (Rupees Five Thousand) only per month for her illegitimate son.  

 The present petitioner Monjit Borah denied the entire allegation in his 

written statement and during evidence stage both side adduced 3 witnesses each. 

 Thereafter present petitioner filed a petition praying for DNA Test of the 

baby and Learned CJM accepted the petition and directed both petitioner and 

claimant/present opposite party including child to attend TMCH, Tezpur thereafter the 

Forensic Laboratory, Guwahati, Kahilipara. Result was positive in favour of present 

opposite party/claimant (Binita). 

 The Hon’ble Court passed an order on 31.05.2019 directing petitioner 

to pay Rs. 3,000/- (Rupees Three Thousand) only per month as maintenance to the 

child i.e. Biplab Borah with effect from the date of filing of this petition.  

 

3.   Being highly aggrieved and dissatisfied with the order dated 31.05.2019 

of Learned CJM, Sonitpur, Tezpur, in connection with MR Case No. 91/2013 and 

preferred the revision amongst following grounds: 

   

a) The Learned CJM has erred in law as well as in facts in passing impugned order 

dated 31.05.2019. 

b) The impugned order is against the establish principle of law and equity. 

c) The Court below acted with material illegality and irregularity in the exercise of 

jurisdiction. 
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d) The petitioner is in no way involved with alleged incident. 

e) There is doubt about her pregnancy, when opposite party (Binita) disclose the 

matter on 11.02.2013 and on 18.02.2013 she gave birth of a child.  

f) The petitioner is a simple booking clerk (part time basis) LPG Gas Agency draw 

only Rs. 7,000/- per month. 

g) It reveals from the record that the MR case was filed on 01.07.2013 and from 

30.08.2013 to 20.12.2015. Last 2½ years there was no regular court, it is clear 

from the record Trial Magistrate is transferred and order passed by in charge 

court on different dates. 

h) The judgment of Learned CJM has given the order of payment should be made 

from the date of filing petitioner i.e. from 01.07.2013 which is against the 

principal of justice because initially 3 to 4 years this MR Case could not run 

regularly because of transfer of Trial Magistrate, absent of petitioner or without 

steps etc. etc.  

i) If payment of Rs. 3,000/- per month to be paid from the date of filing on 

01.07.2013 that it would be Rs. 3000x12x6= Rs. 2,16,000/- a big amount and 

without being any fault of petitioner it would be great injustice as well as 

miscarriage of justice.  

j) To ascertain paternity of child the petitioner with a confidence that he is not 

real father of the said Biplab Borah for which petitioner under gone to DNA 

Test for which he has incurred expenditure of Rs. 50,000/- above. 

k) The petitioner is passing the days under severe financial hardship and it is 

beyond his capacity to pay Rs. 2,16,000/- (Rupees Two Lakhs Sixteen 

Thousand) only. 

l) It would be justified and reasonable to honour the award if it effects from the 

date of judgment.  

m) The petitioner made this petition to secure the ends of justice and equity. 

 

4. Point for determination: 

  

 Whether the impugned order dated 31-05-2019 passed by learned Chief 

Judicial Magistrate, Sonitpur, Tezpur in M R Case No 91 0r 2013 is liable to be set 

aside, on the grounds, as mentioned in the revision petition? 



P a g e  | 4 

 

 

5. I have heard the learned Advocates for both the side and gone through the 

record.  

   Discussion, decision and reasons thereof: 

 

6.  The point for decision before the learned trial court was whether the 

minor son of the claimant is entitled to get monthly allowance from the present 

petitioner. 

7.  The present petitioner urged the court for DNA test of the child, which 

turned to be positive after the test. The present petitioner during cross examination 

in the trial court admitted about the case lodged by the claimant. He admitted that he 

was convicted in connection with the case lodged by the claimant alleging not 

marrying her, raping and making her pregnant. The claimant during her examination 

explained under what circumstances she did not disclosed the pregnancy to others till 

the last moment. Moreover, there is no reason for the claimant to falsely claim that 

the present petitioner is the reason for her pregnancy and ultimately she delivered 

the baby. The Learned trial court in the order so impugned correctly concluded in 

Para 11 of the order that claimant’s child born due to cohabitation between the 

claimant and the present petitioner.  

 

8. The learned trial court has come to the conclusion that the present petitioner 

deliberately suppressed the amount he earns. During cross examination the claimant 

said that the present petitioner works in a gas company. In cross examination the 

present petitioner mention that earlier in connection with Rose Valley premium he 

visited the house of the claimant. The PW2 Baby Borah said that the present petitioner 

is a co-villager and know him as an insurance agent.  

 Thus, assessing the monthly maintenance allowance at the rate of Rs.3,000/- 

(rupees three thousand ) per month is not unreasonable. 

9. Another contention of the present petitioner is that the effective order should 

not from the date of filling the maintenance allowance petition. It is submitted that it 

will be difficult for paying the arrear amount by the present petitioner together will be 

difficult.  
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 It should be noted that the petitioner approach the court seeking maintenance 

for her child after about 5 (five) months of birth of the child. The delay in disposing 

the claim petition cannot be attributed to the petitioner. Moreover, in the present 

revision petition the petitioner submits that he spent about Rs. 50,000/- (rupees fifty 

thousand ) for the DNA test. 

 Hence, this fact does not impress upon the revision court to touch the order 

passed by learned trial Magistrate regarding the quantum of allowance. 

10.  The revision petition is liable to be rejected. 

 

O R D E R 

 

11.   The revision petition is rejected. 

12.   Send back the record of M R Case No. 91/2013 to the Court of learned 

Chief Judicial Magistrate, Sonitpur at Tezpur along with a copy of this Judgment and 

order.   

  Given under my Hand and Seal of this Court on this the 21st day of 

September, 2019.  

 

 

(R. Baruah) 

Addl. Dist. And Sessions Judge (FTC) 

Sonitpur, Tezpur. 

Dictated and corrected by me. 

 

(R. Baruah) 

Addl. Dist. And Sessions Judge (FTC) 

Sonitpur, Tezpur. 


