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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: 

TEZPUR 

 

CRIMINAL REVISION  NO. 23(S-3) 2018 

 
 PRESENT : Smt. I. Barman, 

      Sessions Judge, 
      Sonitpur, Tezpur. 

 

Sri Upananda Bhowmik  …………………   Petitioner/2nd 
party.  

 
- Versus – 

  

      Smti Bhanu Devi   ………………      Opposite party/1st 

party 

 

A P P E A R A N C E 

For the Petitioner  : Mr. A.K. Mahanta , Advocate.  

For the Opposite party :  Mr. P.C. Sarmah, Advocate.  

    

Date of Argument  : 15-03-2019   

 

Date of Judgment  : 03-04-2019.    

JUDGMENT 

1.   This revision petition is preferred by Sri Upananda Bhowmik, 

challenging the legality, propriety and correctness of the order dated 04-

05-2018 passed by the learned Chief Judicial Magistrate, Sonitpur, Tezpur 

in MR Case No. 150/13 u/s 125 Cr.P.C. awarding maintenance allowance 

to the son of the 1st party @ Rs. 3000/- per month from the date of filing 

of the application. 

2.  To put in short, the relevant facts for the purpose of 

adjudication of this proceeding, is that the opposite party as 1st  party has 

instituted the said MR Case No. 150/13 against the 2nd party /present 
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petitioner u/s 125 Cr.P.C. claiming maintenance for herself and her minor 

son. The 1st party’s contention is that the 2nd party used to visit the house 

of the 1st party and taking advantage of her simplicity and on assurance 

to marry her, resided together as husband and wife for about 2 years. 

Out of the cohabitation, she became pregnant and on 10-11-2000 she 

gave birth to a male child, namely, Prakash Bhowmik, who is at present 

13 years old. It is further alleged that inspite of several request the 2nd 

party refused to take her to his house. Regarding this she called a village 

mel but the 2nd party did not attend the meeting. On 10-08-2013 the 1st 

party along with two village headman went to the house of the 2nd party 

but the 2nd party by assaulting her, drove her out and her son. The 1st 

party has no source of income for sustenance of her life along with her 

son. On the other hand, the 2nd party runs various business of rice, jute, 

mustard etc. and owned 70/80 bighas of land from where he earned 

about Rs.20,000/- per month but inspite of having sufficient means, the 

2nd party neglected to maintain the 1st party and her son. Hence, she filed 

the application seeking maintenance @ Rs. 3000/- per month for herself 

and Rs. 5000/- for her minor son.   

3.     The 2nd party contested the case by filing written statement 

whereby denied all the allegations made by the 1st party in her petition 

and denied the paternity of the son of the 1st party. He contended that he 

never resided with the 1st party as husband and wife and no child was 

born from his side. It is further contended that he is a cultivator in 

occupation having no business as claimed by the 1st party. He lived in a 

joint family and dependent upon the income of the joint family. Moreover, 

he has to look after his wife and three children besides mother. Therefore 

prayed for dismissal of the case.  

4.   To substantiate the case, the 1st party examined 3 witnesses 

and exhibited some documents and to buttress the defence, the 2nd party 

also examined 3 witnesses including himself. After hearing arguments, 

learned trial court passed the impugned judgement directing the 2nd party 
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to pay monthly maintenance @ Rs. 3000/- to the minor son of the 

petitioner from the date of filing of the petition.    

5.    Being highly aggrieved by and dis-satisfied with the impugned 

order dated 04-05-2018 the present petitioner/2nd party preferred this 

revision petition on the grounds that the learned trial court has erred in 

law and facts in passing the impugned order, that the 1st party/wife 

absolutely failed to establish her status of wife and hence the whole case 

should have been thrown out, the 2nd party/petitioner/husband was ready 

for DNA test for determination of the parenthood of the child and without 

determination, the learned trial court granted maintenance to the minor, 

the 1st party/petitioner failed to establish the co-habitation between the 

1st party and 2nd party and the learned trial court committed error in 

holding the 2nd party/ petitioner as the father of the minor child and as 

such, the impugned order is not maintainable and liable to be set aside.     

DECISION AND REASONS THEREOF. 

6.   I have heard the learned advocate of both sides and also 

have carefully gone through the case record as well as the impugned 

order.  

7.   Having heard the submissions of both sides, it appears that 

the point to be decided is – whether the Judgment and order dated 04-

05-2018 passed by the learned Chief Judicial Magistrate, Sonitpur, Tezpur 

is liable to be set aside and whether the learned court below committed 

illegality in allowing maintenance to the son of the 1st party.   

8.  I have gone through the record carefully. In this case it is not 

in dispute that the 1st party is not legally married wife of the 2nd 

party/present petitioner. The 1st party examining herself as PW 2 stated 

that Upananda Bhowmik was in love with her and assuring to marry her 

used to stay with her as husband and wife in his parental aunty’s house 

i.e. in the house of Bela Mandal on rent for two years and during that 

period she carried pregnancy through the 2nd party. But on being 

informed the 2nd party about her pregnancy, he left her and marrying 
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another girl used to reside in his house. Since then he did not enquire 

about her for which she had to return to her parental house while she 

was pregnant of three months and later on she gave birth to a child. She 

further deposed that when she was pregnant, a village meeting was 

called by the 1st party, but the 2nd party did not attend the meeting. Then 

she lodged an FIR at the police station. Prior to filing the application for 

maintenance, she along with Sudhir Roy and Mahendra Ray went to the 

house of the 2nd party for not abling to maintain herself and her son but 

then he by assaulting herself and her son drove them out. Regarding that 

incident she took treatment and lodged an FIR. She proved the copy of 

said FIR as Ext.3, the FIR form as Ext. 4 and a prescription as Ext. 5. 

During cross she stated that she informed her parents about the physical 

relationship with the 2nd party with a promise to marry her.  She also 

stated that 2nd party married another girl when she carried pregnancy of 

four months.  

9.   PW 1 Chandan Biswas and PW 3 Basanti Biswas also 

categorically stated that the 1st party had love affair with the 2nd party 

and he promised to marry her and they resided as husband and wife in a 

rented house and during that time, the 1st party became pregnant. 

Though the 1st party requested the 2nd party to take her to his house but 

he did not take her. Hence, finding no way, the 1st party came to her 

parental house where she gave birth to a son. During cross PW 1 stated 

that the 2nd party kept the 1st party in his paternal aunty’s house on rent 

which is corroborated by the 1st party (PW2) in her examination-in-chief. 

In course of cross examination, PW 1 also stated that prior to coming to 

the rented house, the 2nd party used to visit her parental house and 

during the period of residing in rented house, she became pregnant. The 

house of PW 1 is 1 km away from the rented house where the 1st party 

along with the 2nd party resided.  Though the DW 1 Upananda Bhowmik/ 

the 2nd party denied the paternity of the son of the 1st party and also 

denied  the fact of residing together as husband and wife in rented house 

but he did not deny having love affair with the 1st party. During 

argument, the learned counsel of the 2nd party submitted that without 
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conducting DNA test, the learned court below committed error in 

awarding maintenance to the 1st party’s son. During trial the 2nd party did 

not pray for DNA test. In a proceeding u/s 125 Cr.P.C. there is no need 

always of passing any direction for DNA test. DW 3 Anil Mandal, the 

paternal aunty’s son of the 2nd party during evidence stated that 1st party 

did not reside in their house with the 2nd party as tenant but during cross 

he stated that some incident occurred between the 1st party and 2nd party 

when he was 7/8 years old and he heard from the 1st party that she along 

with 2nd party resided in their house as tenant. During cross of PW 3, it is 

also brought on record that the father of the 1st party went to the house 

of the 2nd party and approached the 2nd party to marry the 1st party as 

she was pregnant at that time but the 2nd party refused.  

10.   In this case, though the 1st party did not examine the land 

lord of the house where she along with 2nd party were resided but from 

the evidence of DW 3, it reveals that he heard from the 1st party that the 

1st party and 2nd party resided in their house as tenant. DW 3 is the 2nd 

party’s paternal aunty’s son. As per the evidence of the 1st party they 

resided in the rented house of paternal aunty’s house of the 2nd party i.e. 

in the house of DW 3 who is the son of paternal aunty of the 2nd party. 

Furthermore, to prove that the 1st party gave birth to a son through the 

2nd party, 1st party proved one school certificate (Ext.2) issued by the 

Head Master/Secretary of Nivaran Mandal ME school  on 10-10-2014 

showing that Prakash Bhowmik, S/O Upananda Bhowmik was reading in 

his school in class VIII on the date of issuing the Certificate. In that 

respect the 1st party also proved a certificate, Ext. 1, issued by Gaonburah 

Sabilal Bohra on 21-01-2012 mentioning that so far his knowledge 

Prakash Bhowmik, S/O Upananda Bhowmik was born on 10-11-2000. 

11.  Interestingly, in this case the said Sabilal Bohra, the issuing 

authority of Ext. 1, was examined by 2nd party as DW 2 who during 

deposition stated that the 1st party did not gave birth to any son through 

the side of the 2nd party Upananda Bhowmik, so his evidence contradicts 

the certificate issued by himself. During evidence he even did not deny 
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the certificate issued by him, as such, his evidence does not found trust-

worthy. This witness DW 2  in examination-in-chief on affidavit also 

stated that PW 1 Chandan Biswas after deposing in this case, requested 

him to withdraw his evidence on the ground that he as per advise of 

himself as well as villagers and due to illness deposed wrongly which is 

not acceptable when during examination, no any suggestion was given in 

that respect. Rather he corroborated the version of the 1st party. 

12.  The learned counsel for the 2nd party also vehemently argued 

that the maintenance application was filed by the 1st party after a long 

period of birth of the child and it creates  doubt but in my considered 

opinion perhaps, earlier she somehow maintained herself and her son and 

when she became unable to maintain her school going son, a student of 

class VII and due to financial hardship, she could not continue the study 

of her son, she claimed maintenance. I find no force in his argument. The 

2nd party could not shake the credibility of the evidence of the 1st party 

except giving suggestions about the incredibility of the evidence. I find 

nothing as to why a lady would point as accusing finger to be the father 

of her child, if there had been no truth.   

13.   The evidence as discussed above, I am of the considered 

view that the 2nd party failed to establish that he is not the father of the 

son of the 1st party. On the other hand, 1st party by adducing evidence 

substantiated that she gave birth to a son through the second party.  

14.  Regarding maintenance, the evidence of the 1st party is that 

she has no source of income whereas the 2nd party has various business 

and also owned 70/18 bighas of land and earned Rs. 20,000/- per month. 

On the other hand, the 2nd party stated that he resided in joint family 

along with his three brothers and mother and out of the total income of 

the joint family from cultivation, they maintained their families. During 

cross he stated that he owned five bighas of land. DW 2 and DW 3 also 

corroborated that the 2nd party owned cultivable land. DW 3 further 

stated that he did not know if besides cultivation, the 2nd party has other 
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source of income. Their evidence reflects that he has some source of 

income and is maintaining his married wife and three children.    

15.   In the case, the learned trial court awarded maintenance to 

the minor son of the petitioner/1st party. The second party as a father has 

responsibility in looking after the upbringing of the son.                    

16.  The object of section 125 Cr.P.C. is to give social justice to 

the woman, child, parents etc. and to prevent destitution and vagrancy 

by compelling those who can support those who are unable to support 

themselves but have a moral claim for support. The purpose behind the 

benevolent provision contained in 125 Cr.P.C. is that wife, child and 

parents should not be left in helpless state of distress, destitution and 

starvation. It is also well settled that since the object of section 125 

Cr.P.C. is to prevent vagrancy and destitution, it has civil purpose to fulfill 

and in arriving at any finding in relation to an application thereunder, the 

court must look to the substance rather than to the form, must avoid 

strict technicalities of pleadings and proof and must make a realistic 

approach to the material available on record so that the purpose is not 

frustrated.    

17.  In this case, admittedly the 2nd party since birth of the child 

did not pay any maintenance to the child. In evidence the 2nd party 

himself admitted that he is an able bodied man. So he is to be presumed 

to be capable of  earning sufficient money so as to be able reasonably to 

maintain his child and he cannot be heard to say that he is not able to 

maintain his son.  Being father it is his obligation to maintain his child. 

The learned court below passed the order of maintenance by marshaling 

the evidence on record and keeping in view of the totality of the 

circumstance.   

18.  In view of the discussions stated above, I find no merit in this 

revision petition requiring interference with the impugned Judgment and 

order and I am of the opinion that the learned court below has not 

committed any illegality in deciding the maintenance petition and 
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awarding the maintenance @ Rs. 3000/- per month for the school going 

son of the 1st party.  

19.  In the facts and circumstances on the record, the finding 

arrived by the learned court below in awarding the quantum of 

maintenance as mentioned above also appears to be justified and proper 

and no impropriety could be attributed to the same. 

  Accordingly, the revision petition stands dismissed on contest.  

20.  Send down the record of learned court below along with a 

copy of this Judgment.   

 

21.   Given under my hand and seal of this Court on this the 3rd  

day of April, 2019, 

 

 

    (I.Barman) 
  Sessions Judge, 

               Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

  

 


