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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

CRIMINAL REVISION  NO. 13 (S-2)/2022 

 
 PRESENT : Sri Chatra Bhukhan Gogoi 

      Sessions Judge, 
      Sonitpur, Tezpur. 

 

Smti Anima Mahatoo 
                   …………………   Petitioner.  
 

- Versus – 
            State of Assam 

                               …………………   Opposite Party. 

 

A P P E A R A N C E 

 

 For the Petitioners  : Sri Ajoy Kumar Paul, Advocate. 

 

 For the Opposite party :  Sri Munin Ch Baruah, P.P.   

    

 Date of Hearing  : 07-06-2022. 

 

 Date of Judgment  : 07-06-2022. 

 

J U D G M E N T 

1.  This revision petition u/s 397/399 of Cr.P.C. is directed against the impugned 

order dated 09-05-2022 passed by Smti D. Nath, Learned JMFC, Tezpur, Sonitpur 

in connection with C.R. Case No. 351/2022 u/s 448/506/403/380/34 IPC.  

2.   In the petition, it is pleaded that petitioner filed a complaint u/s 200 of 

Cr.P.C. in the court of Chief Judicial Magistrate, Sonitpur, Tezpur for taking 

cognizance of offence u/s 448/506/403/380/34 IPC against accused Smti Binita 

Gowala, Budhuram Gowala & Smti Bindu Gowala. 
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3. The allegation against the accused persons are that they forcefully entered 

into the house of petitioner and snatched away her all original educational 

testimonials and other documents kept in a file with a malafide intention to 

destroy the documents or misuse them. In this regard, petitioner filed ejahar at 

Thelamara Police Station but after five months, police neither registered the case 

nor did anything to get her documents recovered. Hence, she filed the instant 

case to issue search warrant to search the houses of accused persons to recover 

the documents. 

4. Accordingly, learned Chief Judicial Magistrate, Sonitpur, Tezpur registered 

the complaint case vide C.R. Case No. 351/2022 and transferred the case to the 

court of Smti. D. Nath, learned JMFC, Sonitpur, Tezpur for disposal. 

5. The learned trial court after examining the complainant orally on the very 

day of complaint i.e. on 09-05-2022 told that she will order for enquiry u/s 202 

Cr.P.C. but instead of passing the order for enquiry, learned trial court disposed 

the complaint vide order dated 09-05-2022 forwarding the same to the concern 

police station in view of power conferred by Section 156(3) of the Cr.P.C. 

directing to register the case to investigate and submit report in full form. 

6. Being highly aggrieved and dissatisfied by the said order dated 09-05-2022 

passed by learned trial court, the petitioner preferred the present revision 

petition on the following grounds: 

  i) That the learned Magistrate has erred in law as well as in fact 

while passing the impugned order dated 09-05-2022 which is against the 

provisions of law. 

  ii) That the petitioner has not made any prayer in the complaint 

to apply the discretionary power of judicial Magistrate as provided by Section 

156(3) of Chapter XII of Cr.P.C. to forward the complaint to concern police 

station directing to register a case to investigate and submit report in full form 

and as such the impugned order is unwarranted and uncalled for. 
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  iii) That the learned trial court failed to construe the law provided 

by Chapter XV of Cr.P.C. and the impugned order is totally contrary to the 

established principles of law. 

  iv) That the learned trial court while passing the impugned order 

has not considered the fact that issue of search warrant in the instant case was 

very much necessary because if the accused persons get to know about the 

initiation of the criminal proceeding before searching the house, they will 

definitely destroy the documents of the complainant if not already destroyed. As 

the police remained silent for about 5 months without taking such action, it 

cannot be expected now that they will take such steps after registering the case 

as per direction of learned trial court.  

  iv) That the impugned order dated 09-05-2022 passed by 

learned Magistrate is incorrect, improper, illegal and as such liable to be set aside 

which does not reflect application of judicial mind. 

7. Point for determination: 

 i. Whether the impugned order dated 09-05-2022 passed by learned JMFC, 

Sonitpur, Tezpur in C.R. Case No. 351/2022 is incorrect, illegal and without 

jurisdiction making it liable to be revised or set aside?  

  DISCUSSION, DECISION AND REASONS THEREOF. 

8.  I have heard the arduous contention of the learned lawyers appearing for 

both sides and carefully scanned the impugned order dated 09-05-2022 passed 

by learned JMFC, Tezpur, Sonitpur in C.R. Case No. 351/2022 as well as the 

other materials available in the case record.  

9. Now, the point to be decided by this court is whether the impugned order 

dated 09-05-2022 passed by learned JMFC, Tezpur, Sonitpur in C.R. Case No. 

351/2022 is incorrect, illegal or improper and as such liable to be set aside ? 

10. Learned counsel Sri Ajoy Kumar Paul appearing for the revision petitioner 

contends that the impugned order of the learned Magistrate was ex-facie, illegal 

and improper and passed a whimsical order by going against the very prayer of 
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the complainant to take cognizance of the offence by the court after enquiry u/s 

200 & 202 Cr.P.C. but the order impugned passed by learned trial court directly 

offends Chapter XV of the Code of Criminal Procedure. It has been specifically 

pleaded in the complaint that before coming to court, complainant lodged an FIR 

in the police station narrating the incident but the police sitting over the matter 

for a period of five months without any action which force the complainant to 

approach the court seeking justice by way of filing the instant complaint. But the 

learned Magistrate instead of taking cognizance forwarded the case complaint to 

the Thelama Police Station u/s 156(3) Cr.P.C. for registering the case and 

submission of final report. 

11. In support of his contention learned counsel has placed reliance on the 

following judgment of the Hon’ble Apex Court reported in (2013) 10SCC 705 (Anil 

Kumar & Ors. … Appellant Vs. M.K. Aiyappa & Anr. … Respondent) wherein it 

was held that “8. We may first examine whether the Magistrate, while exercising 

his powers under Section 156(3) Cr.P.C., could act in a mechanical or casual 

manner and go on with the complaint after getting the report. The scope of the 

above mentioned provision came up for consideration before this Court in several 

cases. This Court in Maksud Saiyed case (supra) examined the requirement of 

the application of mind by the Magistrate before exercising jurisdiction under 

Section 156(3) and held that where a jurisdiction is exercised on a complaint filed 

in terms of Section 156(3) or Section 200 Cr.P.C., the Magistrate is required to 

apply his mind, in such a case, the Special Judge/Magistrate cannot refer the 

matter under Section 156(3) against a public servant without a valid sanction 

order. The application of mind by the Magistrate should be reflected in the order. 

The mere statement that he has gone through the complaint, documents and 

heard the complainant, as such, as reflected in the order, will not be sufficient. 

After going through the complaint, documents and hearing the complainant, 

what weighed with the Magistrate to order investigation under Section 156(3) 

Cr.P.C., should be reflected in the order, though a detailed expression of his 

views is neither required nor warranted. We have already extracted the order 

passed by the learned Special Judge which, in our view, has stated no reasons 

for ordering investigation.” 
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12.  By referring to the impugned order dated 09-05-2022 learned 

counsel submits that the order does not disclose the application of judicial mind 

by the learned Magistrate as the Magistrate did not record the reason for sending 

the case to police for investigation u/s 156(3) Cr.P.C. It is apparently vague and 

unclear order as the Magistrate even without hearing the counsel for complainant 

passed the impugned order. The complaint was filed by the complainant with a 

view to take cognizance by Magistrate and also with a prayer to issue search 

warrant but the Magistrate without writing reasons as to why she decided to 

forward the case to police u/s 156 (3) Cr.P.C. she mechanically send the same to 

police for investigation which prejudice the interest of the complainant as the 

police may not properly investigate the case. 

13. Having considered the submission of the learned counsel, this court deem it 

appropriate to quote the impugned order of the learned Magistrate before 

deciding the matter. 

 “O r d e r 

 Date- 09/05/2022 

 Case record is received on transfer for disposal. 

 Complainant Anima Mahatoo is present and filed a complaint petition u/s 

448/506/403/380/34 IPC. 

 Seen the same. 

 After perusal of the case record, I deem it fit to send the case record to the O/C, 

Thelamara PS for investigation in exercise of power under Section 153(3) Cr.P.C. 

 The OC, Thelamara PS is directed to register the case and to submit a report in final 

form at the earliest. 

 Send the complaint petition along with the copy of this order to the concerned OC 

for necessary information and action. 

 B/A to do the needful.” 

 

14. On perusal of the impugned order, it is seen that the Magistrate only 

ordered investigation u/s 156(3) of the Code and Magistrate perused the 

complaint without examining the merits of the claim that there is sufficient 

grounds for proceeding or not and directed the police officer for investigation u/s 

156(3) of the Code. Therefore, the Magistrate did not bring into motion the 

machinery of Chapter XV of the Code and did not examine the complainant and 

her witnesses u/s 200 of the Code which is the first step in the procedure 
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prescribed under the said Chapter. Therefore, there is no question of taking the 

next step as envisaged in Section 202 of the Code. It is seen that Magistrate 

simply sent the complaint u/s 156(3) of the Code which discloses commission of 

cognizable offence. If Magistrate decides to send the case to the police u/s 

156(3) of the Code there is no necessity of the Magistrate taking cognizance of 

the offence u/s 190(1)(b) of the Code. Therefore, directing police to investigate 

and file charge-sheet with a particular result cannot be construed that the 

Magistrate has exceeded its power as provided in Section 156(3) of the Code. 

15. On perusal of the complaint petition, it appears that the complaint discloses 

commission of cognizable offences by accused persons and in such a situation 

the Magistrate has rightly forwarded the complaint to the O/C Thelamara PS for 

registering the case and investigation by police. The Magistrate is justified in 

asking the police to register the FIR and conduct investigation on the facts 

mentioned in the complaint and there is no illegality either in the course adopted 

by the Magistrate. 

16. Merely because Magistrate did not take cognizance of the offence as desired 

by the complainant, this does not mean that Magistrate acted illegally. The 

Magistrate is required to deal with the complaint in accordance with law and 

taking recourse of Section 156(3) of the Code by the Magistrate cannot be said 

to be high handed or illegal as contended by the learned counsel for the revision 

petitioner. 

17. In Criminal Appeal No. 1377 of 2010 Srinivas Gundluri & Ors. — Appellants 

Vs. M/s SEPCO Electric Power Construction Corporation & Ors. — Respondents 

Decided on : 30-7-2010 it was held as under: 

“From the above, it is clear that the Magistrate only ordered investigation 

under Section 156 (3) of the Code. It also shows that the Magistrate perused the 

complaint without examining the merits of the claim that there is sufficient ground 

for proceeding or not, directed the police officer concerned for investigation under 

Section 156 (3) of the Code. As rightly observed by the learned single Judge of the 

High Court, the Magistrate did not bring into motion the machinery of Chapter XV of 

the Code. He did not examine the complainant or his witnesses under Section 200 of 

the Code which is the first step in the procedure prescribed under the said Chapter. 

The question of taking next step of the procedure envisaged in Section 202 did not 
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arise. As rightly pointed out by Mr. Sundaram, instead of taking cognizance of the 

offence, the learned Magistrate has merely allowed the application filed by the 

complainant/SEPCO under Section 156(3) of the Code and sent the same along with 

its annexure for investigation by the police officer concerned under Section 156 (3) 

of the Code. To make it clear and in respect of doubt raised by Mr. Singhvi to 

proceed under Section 156 (3) of the Code, what is required is a bare reading of the 

complaint and if it discloses a cognizable offence, then the Magistrate instead of 

applying his mind to the complaint for deciding whether or not there is sufficient 

ground for proceeding, may direct the police for investigation. In the case on hand, 

the learned single Judge and Division Bench of the High Court rightly pointed out 

that the Magistrate did not apply his mind to the complaint for deciding whether or 

not there is sufficient ground for proceeding and, therefore, we are of the view that 

the Magistrate has not committed any illegality in directing the police for 

investigation. In the facts and circumstances, it cannot be said that while directing 

the police to register FIR, the Magistrate has committed any illegality. As a matter of 

fact, even after receipt of such report, the Magistrate under Section 190 (1) (b) may 

or may not take cognizance of offence. In other words, he is not bound to take 

cognizance upon submission of the police report by the Investigating Officer, hence, 

by directing the police to file chargesheet or final report and to hold investigation 

with a particular result cannot be construed that the Magistrate has exceeded his 

power as provided in sub-section 3 of Section 156. 

14)Neither the chargesheet nor the final report has been defined in the 

Code. The chargesheet or final report whatever may be the nomenclature, it only 

means a report under Section 173 of the Code which has tobe filed by the police 

officer on completion of his investigation. In view of our discussion, in the case on 

hand, we are satisfied that the Magistrate in passing the impugned order has not 

committed any illegality leading to manifest injustice warranting interference by the 

High Court in exercise of extraordinary jurisdiction conferred under Article 226 of the 

Constitution of India. We are also satisfied that learned single Judge as well as the 

Division Bench rightly refused to interfere with the limited order passed by the 

Magistrate. We also hold that challenge at this stage by the appellants is pre-mature 

and the High Court rightly rejected their request.” 

18. Situated thus, this court is of the considered view that the impugned order 

of the learned Magistrate is backed by law and this court do not find any infirmity 

or illegality so as to term it as incorrect, illegal or improper. As contended by 

learned counsel for revision petitioner due to exercise of power by Magistrate u/s 

156(3) Cr.P.C. it cannot be assume that the police will not act or only Magistrate 
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can do justice to complainant by taking cognizance under Section 190(1)(b) of 

Cr.P.C. 

19. In the result, the impugned order dated 09-05-2022 is hereby upheld. 

Accordingly, the present revision petition is dismissed as of having no merit. 

20.  Let a copy of this Judgment along with the case record of C.R. Case No. 

351/2022 be sent to the Court of learned Chief Judicial Magistrate, Tezpur, 

Sonitpur for information. 

21.  Judgment is signed, sealed and delivered in the open court on this 07th day 

of June, 2022.   

 

                 (C.B. Gogoi) 
  Sessions Judge, 

                    Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

             (C.B. Gogoi) 
 Sessions Judge, 
Sonitpur, Tezpur. 

 


