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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

CRIMINAL REVISION  NO. 06(S-3) 2020 

 
 PRESENT : Sri Chatra Bhukhon Gogoi 

      Sessions Judge, 

      Sonitpur, Tezpur. 
 

1. SERING TAMANG @ SONAM NAGLA,    …………………   Petitioner.  
 

- Versus – 
1.  Smti Rima Hazarika and   

2.  State of Assam      …………………   Opposite parties 

 

A P P E A R A N C E 

For the Petitioner  :  Sri S. Borthakur & K. Deka, Advocate. 

For the Opposite parties :  Sri M.C. Baruah, P.P.   

    

Date of Argument : 19-03-2021 

Date of Judgment : 24-03-2021   

JUDGMENT 

1.  This Criminal Revision has been filed u/s 397/399 of the Code 

of Criminal Procedure, 1973 against the impugned order dated 11-

08-2020 passed by Smt. C. Goswami, Judicial Magistrate, 1st class, 

Tezpur in Tezpur PS GDE No. 279 dated 08-08-2020.    

2.   The brief fact of the case as adumbrated in the petition is that 

the petitioner and opposite party No.1 were husband and wife and 

their marriage was solemnized in the month of September, 2016 at 

Durga Mandir in West Kameg, Arunachal Pradesh after a long drawn 

affairs between them and they lived together as husband and wife in 

the house of the petitioner in village Missamari, PO & PS- Missamari, 

Dist. Sonitpur, Assam.  
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3.  As a result of their union, a baby girl was born to them on 31-

08-2018 who was christened as Pema Nagma @ Pinki Lama. But 

subsequently, petitioner moved from Missamari to village Gormara 

under Dhekiajuli police station and permanently residing there. But 

as stated, their heydays does not last long, as the wife of the 

petitioner all of a sudden left the matrimonial house of the petitioner 

on August, 2019 leaving the petitioner and his minor daughter in 

wilderness without any intimation. Even though the petitioner 

searched her, but on frantic enquiry, came to know that his wife 

infact; got married with one Pradip Kr. Tamang even without 

obtaining any decree of divorce from the competent court.  

4. Even then, the petitioner attempted to bring her back, but all 

his attempts gone in vain. So, petitioner had to nurture his baby girl 

without her mother but it is stated the opposite party No.1, the wife 

of the petitioner lodged a complaint in Tezpur Police station on 17-

08-2020 alleging that on 26-08-2019 the petitioner snatched away 

the baby girl and kept her hiding with a prayer to recover the baby 

from the custody of the petitioner. Based on the said complaint, 

Tezpur PS entered the same in General Diary vide Tezpur PS GDE 

No. 279 dated 08-08-2020 and illegally removed the baby from the 

custody of the petitioner even though he being the father is the 

natural guardian of the baby. It is alleged that police had exceeded 

its jurisdiction by misusing the official capacity, subsequently, the 

baby was produced in the court of Judicial Magistrate, 1st class, 

Tezpur who sent the baby to the District Child Welfare Committee 

vide order dated 11-08-2020 and since then the baby girl has been in 

the custody of the District Child Welfare Committee. In the impugned 

order, the learned Magistrate observed that since both the petitioner 

and the wife sought custody of the baby girl so given the rival claims, 

Magistrate consider it prudent to send the baby to the custody and 

care of District Child Welfare Committee even without having any 

jurisdiction to do so.     
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5. Being highly aggrieved and dis-satisfied with the aforesaid 

order dated 11-08-2020, this criminal revision has been filed on the 

following grounds amongst others:     

GROUNDS 

(i) That the learned Magistrate failed to apply judicial mind in 

passing the impugned order dated 11-08-2020 which was 

prima-facie bad in law and fact and liable to be set aside.  

(ii) That learned Magistrate erred in law in passing the 

impugned order. Moreover, police also committed grave 

illegality in removing the child from the custody of her father. 

In the alleged FIR, there was no averments that petitioner 

committed any criminal offence against the baby. It was a 

simple prayer and based on that police removed the baby girl 

from the custody of the petitioner by going beyond their 

jurisdiction.  

(iii) That the learned Magistrate also committed grave 

mistake by allowing the custody of the child to District Child 

Welfare Committee by ignoring the claim of the petitioner 

who is the natural guardian. There was no question of identify 

of the father of the baby, petitioner do not understand what 

prompted police to remove the baby girl from his custody. So, 

the impugned order dated 11-08-2020 passed by learned 

Magistrate allowing care and custody of the girl to District 

Child Welfare Committee is prima-facie, untenable in law in 

fact. It is submitted that the order dated 11-08-2020 has 

suffered from serious infirmities and irregularities since the 

girl has been given in custody of third party consequently, she 

has been deprived of love and affection of her father. Hence, 

the petition to set aside the impugned order dated 11-08-

2020 and passed such other order/s as may be deemed fit 

and appropriate.      
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6. Point for determination: 

1. Whether the impugned order dated 11-08-2020 

passed by learned Judicial Magistrate, 1st class, Tezpur 

was incorrect, illegal and improper and liable to be 

interfered by this court? 

Discussion, Decision and Reasons thereof. 

7.  I have heard the assiduous argument of the learned lawyer 

Mr. S. Borthakur, appearing for the revision/petitioner. He 

vociferously contended that the very filing of complaint case by the 

opposite party in Tezpur Police station claiming custody of the baby 

girl and police entering the said information in General diary being 

Tezpur PS GDE NO. 279 dated 08-08-2020 and on the basis of said 

GD entry forcefully taking the baby girl from the custody of the 

petitioner was absolutely illegal as the Opposite party had left the 

petitioner and minor daughter in the wilderness and married another 

person and marry making with him and worst than that the order 

dated 11-08-2020 passed by learned Magistrate allowing interim 

custody of the baby girl to the District  Child Welfare Committee is 

heart breaking for the petitioner. Therefore, it is contended that the 

very order of the learned Magistrate was unsustainable in law and 

facts for which petitioner moved this application praying to set aside 

the order as illegal, improper and unjust with further prayer to give 

custody of the baby girl to the petitioner being the natural father.   

8. Having heard the contention of the learned counsel for the 

revision petitioner, this court after giving anxious consideration to the 

fact of the case, found that admittedly, the opposite party left the 

petitioner along with her minor daughter in the month of August, 

2019 and married with one Pradip Kr. Tamang and all of a sudden, 

lodged a complaint case on the basis of which, police entered the 

said information in General diary being Tezpur PS GDE NO. 279 

dated 08-08-2020 and took out the girl from the guardianship of the 
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petitioner in most arbitrary and whimsical manner and when the girl 

was produced in court, learned Magistrate again allowed interim 

custody of the minor girl to the District Child Welfare Committee 

instead of giving custody to the petitioner who is the natural father.  

9. It is also seen that the notice was duly issued to respondent 

with registered post with A/D and the same was returned with a 

report that addressee not available in the given address. Since the 

notice was duly sent with registered post and addressee was not 

found, the notice on the opposite party is deemed to have been duly 

served. After the said report dated 05-12-2020, the opposite party 

has not appeared in court and contested the case. 

10. Before coming to final conclusion, it is worthwhile to see the 

law on the subject. 

 Section 4 (a) and (b) of Hindu Minority and Guardianship Act, 

1956, defines as follows :   

(a) ‘minor’ means a person who has not completed the 

age of 18 years ; 

(b) ‘guardian’ means a person having the care of the 

person of a minor or of his property or of both his 

persons and property, and includes: 

 (i) a natural guardian,  

(ii) a guardian appointed by the will of the 

minor’s  father or mother,  

(iii) a guardian appointed or declared by a  

court, and  

(iv) a person empowered to act as such by or 

under any enactment relating to any Court of 

Wards: 

  Section 13 of Hindu Minority and Guardianship Act, 1956, 

says as follows :   
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(1) In the appointment or declaration of any person as 

guardian of a Hindu minor by a court, the welfare of the 

minor shall be the paramount consideration.  

  (2) No person shall be entitled to the guardianship by 

virtue of the provisions of this Act or of any law relating to 

guardianship in marriage among Hindus, if the court is of 

opinion that his or her guardianship will not be for the welfare 

of the minor.   

11.  Now, coming back to the facts of the present case, it seems 

that a minor baby girl aged about 2 years 8 months has been under 

the custody of a third party i.e. the District Child Welfare Committee 

since 11-08-2020. She has been deprived from love and affection 

from her natural guardian which is the valuable right of the child 

from which she has been  illegally deprived. Since 11-08-2020 she 

has not been getting care from her natural father. Since, the 

opposite party (the wife of the petitioner) abandoned her child, being 

the father, the revision/petitioner appears to be the right person to 

get the custody of the minor baby girl because he being biological 

father is capable of giving required care and attention for her 

wellbeing and education which is very much necessary at the 

formative age of her life.  

12. At the time of passing the order, learned Magistrate did not 

consider the vital relevant fact as to who would be the right person 

to claim custody of the minor girl.  

13.  It is true that mother is the best guardian for the minor 

during the formative stage but when the mother abandoned the child 

leaving her in wilderness, in unprotected and unsecured position and 

the father being the natural guardian came forward, therefore, while 

considering the question of custody of the minor, the utmost 

consideration which requires to be taken care of by court is the 

capability of the clamant and the safety, secure and all round 
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wellbeing of the minor child.  Situated thus, the father appears to be 

the right person to perform the said responsibility. But while passing 

the impugned order dated 11-08-2020 learned Magistrate failed to 

appreciate this vital aspect of safety, security and over all well being 

of the minor and  allowed the custody of the baby girl to the third 

party who cannot provide the required love and affection which can 

be provided only by natural guardian and such love and affection is 

priceless and worthy always.  

14. Therefore, this court is of the considered view that the 

impugned order dated 11-08-2020 passed by the learned Judicial 

Magistrate, 1st class, Tezpur cannot be allowed to sustain being 

improper as the learned Magistrate failed to consider the vital fact of 

wellbeing and education of the child at the time of passing the 

impugned order. In the considered estimation of this court, the 

revision petitioner being the biological father, in the absence of the 

mother of the baby girl, he alone can take all the required care and 

attention for all round development of the baby girl. At this crucial 

formative stage she (girl) needs love and affection and compassion 

of her biological father to grow as a good human being in a secure 

and convenient environment. Depriving her from this valuable right 

amounts to cruelty to the baby girl which is contrary to the canons of 

the set rules of a civilized society.  

15.  Since the mother of the baby girl (the opposite party) has 

long been neglecting the baby since 11-08-2020 and she did not 

even enquire about the wellbeing of her minor girl, even for once, in 

the considered opinion of this court she will not be fit for the welfare 

of the minor. For a moment, the father appears to be best person as 

the welfare of the minor is the paramount consideration for court 

while deciding such an issue of seminal importance. Therefore, 

considering all the aspects of safety, security and wellbeing of the 

girl, this court come to unfailing conclusion that the order dated 11-

08-2020 passed by learned Judicial Magistrate, 1st class, Tezpur in 

Tezpur PS GDE No. 279 dated 08-08-2020 cannot be allowed to 



Page 8 of 8 

 

Criminal Revision No 06(S-3) 2020 Page 8 

 

stand as it has the propensity of destroying/ruining the future of the 

minor girl at the hand of third party.      

16.  In the result, the impugned order dated 11-08-2020 passed 

by learned Judicial Magistrate, 1st class, Tezpur in Tezpur PS GDE No. 

279 dated 08-08-2020 is set aside. Consequently, the custody prayer 

of the revision petitioner is allowed.  All concern shall act accordingly. 

  Let a copy of this Judgment along with the case record be 

send back to the Court of learned Chief Judicial Magistrate, Sonitpur, 

Tezpur.  

17.  Judgment is signed, sealed and delivered in the open court on 

this 24th day of March, 2021.   

 

    (C.B. Gogoi) 
  Sessions Judge, 

           Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

           (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 
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