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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

  
CRIMINAL APPEAL  NO. 43(S-4)2018 

  

1. Md. Abdul Razzak   …………………   Appellant. 
 

- Versus – 
1.  Md. Doud Amin Pathan 

2.  State of Assam   …………………   Respondents. 

  
 
PRESENT : Smt. I. Barman, 

      Sessions Judge, 
      Sonitpur, Tezpur. 
 

A P P E A R A N C E 

For the Appellant  : Mr. P.C. Sarmah, Advocate.  

 

For the State   :  Sri M.C. Baruah,  P.P. 

    

Date of Argument  : 01-04-2019  & 17-04-2019. 

 

Date of Judgment  : 03-05-2019.    

JUDGMENT 

1.  The instant appeal is directed against the impugned Judgment and 

Order dated 08-11-2018, passed by learned Addl. Chief Judicial Magistrate, 

Sonitpur at Tezpur, in N.I. Case No. 16/2015, convicting and sentencing the 

accused/Appellant, Md. Abdul Razzak to pay a fine of Rs. 4,00,000/- (Rupees 

four lacs) only to the complainant in default Simple Imprisonment for 3(three) 

months.   

2. Before entering into the merit of the appeal, let me briefly state the 

facts relevant for consideration of this appeal.  
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3.  After receiving summon, the accused/appellant appeared before the 

court and particulars of accusation punishable u/s 138 of N. I. Act on being 

read over and explained, he pleaded not guilty and claimed to be tried.    

  The accused Abdul Razzak, having good relationship with complainant 

Doud Amin Pathan since long, had borrowed an amount of Rs. 3,60,000/- 

(Rupees three lacs sixty thousand only) in the month of September, 2014 with 

a promise to return the same as early as possible. Thereafter on 13-11-2014 

the accused issued a cheque bearing No. 000005 dated 13-11-2014 drawn on 

HDFC Bank, Tezpur Branch for the said amount from his A/C No. 

50200006084048 which the complainant deposited on 29-12-2014 with his 

banker ICICI bank, Tezpur branch vide A/C No. 070901503654 but on 29-12-

2014 the bank intimated him about the dishonor of the cheque due to 

insufficient fund. Thereafter on 08-01-2015 the complainant issued a demand 

notice by registered post with A/D demanding the said amount along with cost 

of Rs. 4000/- within 15 days which was served on 09-01-2015. But the accused 

failed to repay the same. Hence, the complainant filed the case.  

4. In course of trial, complainant examined two witnesses including 

himself. In statement u/s 313 Cr.P.C, the accused/appellant denied all the 

allegations leveled against him and examined one witness. 

5.  After hearing argument for the parties, the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur vide Judgment and order dated 08-11-2018 

convicted the accused appellant u/s 138 of N.I. Act and sentenced him as 

stated above.  

6. Being highly aggrieved and dis-satisfied with the above Judgment and 

order dated 08-11-2018 passed in N.I. Case No. 16/15, the present appellant  

preferred this appeal.    

7.  Now, the point for decision before me is : 

Whether the impugned Judgment and order of conviction recorded by 

the learned Addl. Chief Judicial Magistrate, Tezpur in NI Case No. 16/15 

suffers from any illegality or infirmity? 
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Discussion, decision and Reasons thereof. 

8.   During hearing of the appeal, Mr. P.C. Sarmah, the learned counsel 

appearing for the appellant submits before me that the learned court below 

committed grave error of law as well as facts while passing the impugned 

Judgment and order of conviction in as much as the evidence on record do not 

warrant conviction of the accused/appellant u/s 138 of N.I. Act and as such the 

conviction and sentence passed by the learned trial court being bad in law is 

liable to be set aside. His further contention is that the complainant failed to 

establish the liability of the accused as he could not say the source of his funds 

for giving loan to the accused and the learned court did not take into 

consideration the evidence of the accused appellant that he issued 6/7 blank 

cheques as guarantor against the loan taken by the wife of the complainant for 

purchasing a car. His further contention is that the accused did not receive any 

demand notice which is a mandatory provision of section 138 of NI Act and as 

such the impugned Judgment and order of conviction is not sustainable in law 

and liable to be set aside.  

 With the above submissions, learned counsel for the accused/appellant 

prays for allowing the appeal and to set aside the Judgment and order passed 

by the learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur, in NI Case No. 

16 of 2015 convicting the accused/appellant as stated above.  

9.    Though on receipt of notice, the respondent appeared but lateron 

remained absent and none appeared at the time of hearing.     

10. I have given my anxious and thoughtful consideration in regards to the  

contention raised by the learned counsel for the appellant. I have also perused 

the Judgment and order passed by learned Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur in NI Case No. 16/15 and the materials available in the case 

record.  

11. In the instant case, the allegation against the accused/appellant is that 

he borrowed an amount of Rs. 3,60,000/- from the complainant in the month of 

September, 2014 with a promise to return the same as early as possible and 

thereafter the accused on 13-11-2014 issued a cheque bearing No. 000005 
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dated 13-11-2014 drawn on HDFC Bank, Tezpur Branch for Rs. 3,60,000/- from 

his A/C No. 50200006084048. The cheque was deposited by the complainant in 

the bank account maintained with ICICI bank, Tezpur branch vide A/C No. 

070901503654 but on 29-12-2014 the cheque was returned to the complainant 

with intimation that it was dis-honoured due to fund insufficient. Then the 

complainant issued demand notice to the accused/appellant on 08-01-2015 

through his advocate demanding to make payment of the borrowed amount of 

Rs. 3,60,000/- plus cost of the notice of Rs. 4000/- within 15 days. The said 

noticed was received by the accused/appellant on 09-01-2015 but he failed to 

comply the terms of the notice, hence the complaint was instituted on 10-02-

2015.  

12.  The accused/appellant has not denied the signature on cheque in 

question. He only took the plea that he stood as guarantor to the wife of the 

complainant when complainant purchased a Maruti Alto car in the name of his 

wife and at that time he had signed 6/ 7 numbers of cheque. He also stated 

that the said account was opened in his name by complainant in HDFC Bank 

and initial amount in opening the account was also paid by the complainant 

himself but the complainant misused the cheque which he had not issued 

against any liability. In this respect, the accused appellant examined himself as 

DW 1. In that respect, on perusing the impugned Judgment and order, it 

reveals that the learned trial court discussed elaborately for non accepting the 

plea of the defence that if accused had signed 6/ 7 numbers of cheques and 

hand over it to the complainant, why he did not bother about the other 

cheques which were in possession of the complainant. There is no evidence 

that the accused asked the complainant to return the other cheques which he 

allegedly given to the complainant  while he stood as a guarantor in purchasing 

the vehicle in the name of the wife of the complainant. The accused during 

cross-examination admitted that he had not asked the complainant to return 

the remaining cheques signed by him and nor any FIR was lodged in that 

regard. Moreover, from the evidence of PW 2, the bank official, it reveals that 

account standing in the name of the accused is an individual current account 

from which the cheque was issued. If the account in the name of the accused 

was opened by the complainant for the purpose of loan then it would be a SB 
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Account which is for business purpose. It is also hardly believable that a 

guarantor is required to issue bank cheque at the time of taking loan. Even if 

there is any rule in that respect but the accused in this case neither produced 

any documentary evidence nor adduced oral evidence to prove the same. In 

the above, I am of the considered opinion that the learned trial court rightly 

disbelieved the defence plea finding the same unworthy of credence. 

13. Defence taking the plea that the accused appellant has not received the 

demand notice which is the mandatory provision of Clause (b) to provision to 

section 138 of NI Act submitted that there are three persons in his name in the 

village and the demand notice and summon issued from the court in the name 

of the complainant was received by someone not by him and as such the case 

is not maintainable. But on careful perusal of the record it reveals that demand 

notice was served in the same address as that of summon of the case on 

receipt of which the accused entered appearance in the case. Moreover, during 

cross the accused admitted that the father’s name of other three persons by his 

same name are different. As per delivery report, demand notice was delivered 

on 09-01-2015.    

14. The Apex Court in the case of CC Alavi Haji Vs. Palapetty 

Muhammed & Another, (2007) 6 SCC 555, has held that  -   

 “Any drawer who claims that he did not receive the notice sent by post, 

can, within 15 (fifteen) days of receipt of summons from the court in respect of 

the complaint u/s 138 of the Act, make payment of the cheque amount and 

submit to the court that he had made payment of the cheque amount within 15 

days of receipt of summons (by receiving a copy of complaint with the 

summons) and, therefore, the complaint is unable to be rejected. A person who 

does not pay within 15 days of receipt of summon from the Court along with 

the copy of complainant under section 138 of NI Act, cannot obviously contend 

that there was no proper service of notice as required under section 138, by 

ignoring statutory presumption to the contrary under section 27 of G.C. Act and 

section 114 of the Evidence Act. In our view, any other interpretation of the 

proviso would defeat the very object of legislation.”      
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15.  In the above facts and law laid down, when the accused did not state 

that notice was not sent on correct address, it cannot be accepted that the 

accused did not receive the demand notice. Hence, the argument of the 

appellant does not hold grounds. 

16. Further, the learned counsel for the accused/appellant also submitted 

that along with the complain petition, an application was filed u/s 5 of the 

Limitation Act for condoning the delay in filing the complaint, but the learned 

trial court without disposing the application for condoning the delay passed the 

impugned Judgment and order and as such, it is liable to be set aside.  

17. On careful perusal of the record of NI Case No. 16/15, it reveals that on 

filing the complaint along with a petition praying for condoning the delay in 

filing the complaint, notice was issued to the accused/appellant for hearing and 

accordingly, after receiving notice, on appearance of the accused/appellant, 

particulars of the offence u/s 138 of NI Act was explained to the accused and 

trial commenced. On perusal of the complain petition as well as the documents 

submitted with the petition, it reveals that the cheque was dishonoured with 

intimation on 29-12-2014 and the demand notice was issued on 08-01-2015 

which was received by the accused on 09-01-2015 and complaint was filed on 

10-02-2016. As per section 142 of NI Act, the complaint is to made within one 

month of the date on which the cause of action arises.  

  Clause ( c )  of proviso to section 138 provides as follows : –  

 “ ( c) the drawer of such cheque fails to make the payment of the said 

amount of money to the payee or as the case may be, to the holder in due 

course of the cheque within fifteen days of the receipt of the said notice.” 

  So, in this case, the notice was issued on 08-01-2015 and the same was 

received by the accused/appellant on 09-01-2015. The accused/appellant failed 

to make payment within 15 days on receipt of the said notice and the cause of 

action arises after fifteen days of receipt of notice and within one month. So 

complaint was  filed well within time. As such, I found no force in his argument.  
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18. The learned counsel for the accused/appellant also submitted that in 

this case without passing any order of taking cognizance against the accused, 

the learned court below convicted the accused/appellant and as such, it is 

illegal.  Record reveals that though no implied order was passed regarding 

taking cognizance of the accused u/s 138 of NI Act but immediately after 

appearance of the accused, he was enlarged on bail and offence was explained 

u/s 138 of NI Act. Even if the words “cognizance taken” were not found in the 

order recorded by the learned Magistrate, it would make no difference. In the 

case of CREF Finance Ltd. Vs. Shree Shanti Homes Pvt. Ltd. @ Another 

(AIR 2005 SC 4284), the apex Court observed as follows: 

 “The cognizance is taken of the offence and not of the offender and, 

therefore, once the court on perusal of the complaint is satisfied that the 

complaint discloses the commission of an offence and there is no reason to 

reject the complaint at that stage, and proceeds further in the matter, it must 

be held to have taken cognizance of the offence.”    

 In the instant case, the process was issued against the accused finding 

that there were ground to proceed and on his appearance, after considering the 

material placed before him, offence u/s 138 of NI Act was explained and after 

conclusion of the trial Judgment was delivered. In the above, so far as taking of 

cognizance is concerned, it has been taken properly after application of mind.    

19. The learned counsel for the appellant also argued that no documentary 

evidence was adduced by the complainant to show his source of funds with the 

respondent to advance the loan. But when presumption of a legally enforceable 

debt is drawn, the factors relating to want of documentary evidence in the form 

of receipt or amounts or want of evidence as regards source of funds were not 

of relevant consideration.  

20.  In the above, it is found that the complainant succeeded in establishing 

the case against the accused/appellant that he issued the cheque in question 

against legally enforceable debt that is the loan taken by him from the 

complainant to the tune of Rs. 3,60,000/-. Thus all the ingredients to constitute 

the offence u/s 138 of NI Act having been fulfilled in the present case, I am 
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unable to accept the contention raised by the learned counsel for the appellant 

that there exists no legally enforceable debt or liability. The accused/appellant 

has not been able to raise any doubt to disbelieve the complainant or even to 

discharge his burden of statutory presumption. The case of the complainant 

accordingly stands proved. Thus, after considering all the matters in it’s entirety 

and having regard to the law and facts as discussed above, this court is of the 

view that the learned court below has not committed error or illegality while 

passing the impugned judgment and order of conviction dated 08-11-2018 in 

N.I. Case No. 16/2015 and therefore the same need not be interfered by this 

appellate court.     

21.  In the result, this criminal appeal being devoid of merit is dismissed on 

contest.  

 The impugned judgment and order dated 08-11-2018, passed by 

learned Addl. Chief Judicial Magistrate, Sonitpur at Tezpur, in N.I. Case 

No. 16/2015 is hereby affirmed.  

22.   Send back the lower Court record with a copy of this Judgment.  

   Given under my hand and seal of this Court on this the 3rd day of May, 

2019. 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 


