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Criminal Appeal NO. 31(S-4)/ 2019 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri C.B. Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 31 (S-4)/ 2019 

  

Sri Anil Basumatary  …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Sri Chandan Kumar Sah     ………………   Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri B. K. Basumatary, Advocate. 

  

For the Respondents   :  Sri M. C. Baruah, Advocate.  

    

Date of Argument  : 09-09-2021 

 

Date of Judgment  : 15-09-2021 

JUDGMENT 

1.  This is an appeal under section 382 of the Criminal Procedure Code, 

1973 assailing the impugned  judgment and order dated 22-11-2019 passed 

by learned Chief Judicial Magistrate, Sonitpur, Tezpur in connection with 

G.R. Case No. 2026/2012 whereby the learned Chief Judicial Magistrate 

convicted and sentenced the accused to undergo Simple Imprisonment for 1 

(one) month and also to pay fine of Rs. 1,000/- (Rupees One Thousand) I/D 

to Simple Imprisonment for 15 days u/s 279 IPC and also sentenced to 

undergo simple imprisonment for 6 (six) months for the offence u/s 304 (A) 

IPC.   

2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that on 09-08-2012 complainant Sri Chandan Sah lodged an Ejahar 
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before the Thelamara Police Station alleging inter alia that on 31-07-2012 at 

about 6.30 pm while he had been proceeding from the Thelamara Tiniali 

towards Missamari by his Auto Rickshaw bearing Registration No. AS-12D-

2594 by Carrying passengers and reached Naharbari Tiniali, a Maruti Car 

bearing Registration No. AS-25B-9917 coming from the opposite direction in 

a very rush and negligent manner knocked his Auto thereby caused 

extensive damage to his Auto and also caused injury to the passengers of 

the Auto Rickshaw. It is also contended that the said Maruti Car also 

knocked a motor cycle bearing Registration No. AS-12J-4246. Hence, the 

case against the accused. 

3.  Receiving summons accused appeared in court to face trial. On his 

appearance, particulars of offence u/s 279/337/304(A) IPC on being read 

over and explained accused pleaded not guilty and claimed trial. 

 4. During trial, prosecution side examined four (4) witnesses which 

were duly cross-examined by defence. In the examination of accused u/s 

313 Cr.P.C. accused denied all the prosecution evidence as false and 

concocted and pleaded his innocence. 

5. After hearing the learned lawyers appearing for both sides and on 

consideration of materials on record, the learned Chief Judicial Magistrate 

vide impugned judgment and order dated 20-11-2019 convicted the accused 

u/s 279/304(A) IPC and sentenced him to undergo S.I. for one month and 

also to pay a fine of Rs. 1,000/- (Rupees One Thousand) only I/D S.I. for 15 

(Fifteen) days for the offence u/s 279 IPC and also to undergo S.I. for 6 

(Six) months u/s 304 (A) IPC but no fine has been imposed. However, 

accused was acquitted from the charge u/s 337 IPC. Being highly aggrieved 

and dissatisfied, the appellant preferred this appeal amongst the following 

grounds: 

  I) That the learned Magistrate committed grave error in fact as well 

as in law in passing the impugned judgment of conviction without proper 

appreciation of evidence on record. 
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  ii) That learned Magistrate failed to ascertain which vehicle caused 

the accident and whose fault the accident occurred and whether the Auto 

Rickshaw was moving in high speed and it first dashed with motorcycle and 

then with Maruti Car. Without ascertaining these facts by the witnesses in 

clear terms the judgment of conviction recorded by learned trial court is not 

tenable in law and fact as the prosecution failed to establish the case with 

sufficient clarity for sustaining conviction u/s 279/304 (A) IPC. 

  iii) That the absence of any eye-witness and in the midst of doubt 

about the numbers of passenger in the vehicle, the impugned judgment is 

bad in law and fact. 

  iv) The impugned judgment was based on conjectures and surmises. 

Therefore, it is pleaded that impugned judgment is liable to be set aside. 

6. Point for determination: 

  “Whether the learned trial court passed the order of conviction and 

sentence without appreciating the evidence and law in right perspective and 

as such the impugned judgment of conviction and sentence is liable to be set 

aside in this appeal ?”    

Discussion, Decision and Reasons Thereof: 

7. I have heard the learned lawyers appearing for both sides. 

8. Learned lawyer Sri B.K. Basumatary appearing for the appellant 

arduously contended that the impugned judgment passed by the learned 

Chief Judicial Magistrate, Sontipur, Tezpur dated 22-11-2019 is inflicted with 

many inherent defects in law and facts and therefore, it cannot be allowed to 

sustain in law. If the judgment is allowed to sustain there would be travesty 

of justice as the judgment of conviction was based without proper 

appreciation of evidence on record. It is contended that the entire judgment 

is based on conjectures and surmises as there was no complete evidence 

adduced by prosecution for sustaining conviction u/s 279/304(A) IPC. 
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9. Learned PP Sri Munin Baruah appearing for the State however, 

vociferously contended that there is no need to interfere in the findings of 

the learned trial court as the judgment was passed based on proper 

appreciation of facts and evidence on record. While passing the impugned 

judgment learned trail court relied on the evidence of PW1 to PW4 which are 

credible and trustworthy and there is no reason to discard the evidence of 

prosecution witnesses. The judgment of the learned trial court is backed by 

good reason. Therefore, it is contended that the impugned judgment 

deserve to be upheld. 

10. Having heard the learned lawyers appearing for both sides, this court 

take the pain to go through the evidence and documents available on record 

for coming to a right finding in the case. Now, it is to be seen whether the 

prosecution has been able to establish the ingredients of the offences u/s 

279/304(A) IPC and the learned trial court is right in holding the accused 

guilty for the offences u/s 279/304(A) IPC. 

11.  On perusal of the contents of FIR (Ext. 1) lodged by one Chandan Kr 

Sah whose signature is proved as Ext. 1(1) reveals that on 31-07-2012 at 

about 6.30 PM while the informant was proceeding in his Auto Rickshaw 

bearing Registration No. AS-12D-2594 from Thelamara Tiniali towards 

Missamari side a Maruti Car bearing Registration No. AS-25B-9917 coming 

from Missamari side in a breakneck speed hit the Auto Rickshaw near 

Naharbari Tiniali causing extensive damage to the Auto Rickshaw and caused 

injuries to his passengers. It is also mentioned in the FIR that the said Maruti 

Car also hit another bike bearing Registration No. AS-12J-4246 prior to 

causing accident with his Auto Rickshaw. 

12. During the course of his argument the learned counsel Sri B.K. 

Basumatary for the appellant submitted that there is no truth in the 

allegation made in the FIR (Ext. 1) because same is the result of 

afterthought which was filed after about 9 (Nine) days of the alleged incident 

which creates doubt about the authenticity of the incident and therefore, 

cannot be relied on. To buttress the contention raised by the learned counsel 
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for appellant it is to be seen how far this point of argument can be 

appreciated. 

13.  On perusal of Ext. 2 seizure list shows that on 31-07-2012 in 

connection with Thelamara PS GDE No. 958/2012 the I.O. seized a damaged 

Auto Rickshaw bearing Registration No. AS 12D 2594 on being produced by 

its owner Ongel Sharpa along with original Insurance Certificate of the Auto 

Rickshaw, the original driving licence of driver Sri Chandan Kr Sah, one 

original fitness certificate in presence of witnesses. Ext. 2(2) is the signature 

of the I.O.  

14. Ext. 3 is the post mortem report of one Nabajyoti Deka who was 

expired in the accident as a result road traffic accident as deposed by PW3 

Dr. Biswajit Das who in his evidence opined that death was caused due to 

haemorrhage and shock as a result of injuries sustained. 

15. Ext. 4 and Ext. 5 are two other seizure lists made by I.O. on the 

same day on 31-07-2012 with reference to Thelamara PS GDE No. 958/2012 

whereby the I.O. seized one Hero Honda Glamour bearing Registration No. 

AS-12J-4246 from the owner Mr. Mamidi Ramesh along with one 

Registration Certificate, one original Insurance Certificate and one original 

driving licence of Mamidi Ramesh and vide Ext. 5 I.O. seized one badly 

damaged Maruti 800 Car bearing Registration No. AS-25B-9917 produced by 

one Sri Jotin Boro which caused the accident with the Auto Rickshaw along 

with one original Registration certificate, one original driving licence of the 

driver Sri Anil Basumatary who is the owner of the Maruti 800 bearing 

Registration No. AS-25B-9917, one original fitness certificate etc. 

16. Ext. 6 , Ext. 7 and Ext. 8 are reports of Motor Vehicle Inspectors. Ext. 

6 reveals that Maruti Car bearing Registration No. AS-25B-9917 on being 

examined found certain damages due to accident namely, i) front show 

including bumper, grill and bonnet ii) front windshield glass broken iii) RHS 

front door damage iv) RHS front suspension ASSY outlined v) RHS wheel 

ASSY outlined vi)  Steering ASSY outlined vii) Radiator ASSY displaced. In 

the comment it has been noted that vehicle could not be road tested to 
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ascertain the present mechanical condition due to damage mentioned above. 

Ext. 7 disclosed that on examination of Auto Rickshaw bearing Registration 

No. AS-12D-2594 the following damage has been noted : i) front show 

including LHS headlight and front windshield glass ASSY ii) body 

superstructure including doors and hood cloth damaged iii) handle T outlines 

iv) front wheel ASSY outlined. In the comment it has been noted that vehicle 

could not be road tested due to damage mentioned above. Ext. 8 shows that 

on examination of bike bearing Registration No. AS-12J-4246 shows that the 

MVI noted the following damages: i) clutch liver broken ii) front and rear 

mud guard damaged iii) rear side bend iv) power meter broken with ignition 

switch v) head lamp and vijor damaged vi) both side- side corner damaged 

vii) silencer mutter  crushed viii) chassis frame damaged and pressed ix) leak 

in petrol tank detected. In the comment it has been noted that bike could 

not be road tested due to damages. 

17. Ext. 9 sketch map describe in detail how the incident took place on 

the PWD road near Naharbari Centre and Ext. 9(3) is the signature of the 

I.O.  

18. Ext. 10 is the charge-sheet which reveals that on conclusion of 

investigation the I.O. submitted the charge-sheet against accused Anil 

Basumatary u/s 279/337/304(A) IPC. 

19. Now, on close reading of Exhibit 1 to 9 it transpires that the accident 

in question occurred on 31-07-2012 at about 6.30 PM and the investigating 

officer prepared the sketch map on the same day i.e. on 31-07-2012 and 

seized the ill-fated Auto Rickshaw, the offending Maruti Car as well as the 

motorcycle involved in the accident on 01-08-2012 on the very next day of 

the accident and the Motor Vehicle Inspector inspected and examined the 

Maruti Car on 15-10-2012, Auto Rickshaw on 10-08-2012 and the bike on 

09-08-2012. Therefore, there is absolutely no doubt in holding that the Auto 

Rickshaw bearing Registration No. AS-12D-2594 met with an accident with 

Maruti Car bearing Registration No. AS-25B-9917 and also with bike bearing 

Registration No. AS-12J-4246. 
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20. On perusal of Ext. 3 the post mortem report it reveals that one 

Nabajyoti Deka died due to road traffic accident and his post mortem was 

done by PW 3 Dr. Biswajit Das on 01-08-2012 with reference to Tezpur PS 

GDE No. 5 dated 01-08-2012. Therefore, it is seen that post mortem of 

deceased Nabajyoti Deka was done by PW3 Dr. Biswajit Das in connection 

with Tezpur PS GDE No. 5 dated 01-08-2012 which has no connection with 

the Thelamara PS case No. 111/2012 dated 09-08-2012. 

21. On perusal of evidence of PW1 Chandan Kr Sah the informant-cum-

driver of the ill-fated Auto Rickshaw and PW2 Mayashankar Ray who also 

allegedly saw the accident it is crystal clear that none of them could say the 

numbers of passengers travelling in the Auto Rickshaw and their names. 

PW1 simply said in his evidence that he and his passengers were suffered 

minor injuries. Moreover, PW1 in his evidence also deposed that he could 

not identify the accused person. Therefore, the identity of the driver of the 

offending Maruti 800 involved in the accident is not at all clear. 

22. In this context, the argument advanced by the learned counsel 

appearing for the appellant that identity of the person who drove the Maruti 

Car at the relevant time has not been proved has sufficient force as neither 

PW1 nor PW2 deposed in their evidence that they identified accused Anil 

Basumatary at the time of accident or later on and as such, there is 

absolutely no evidence to fortify this vital fact. 

23. In the absence of any cogent evidence, accused cannot be held 

guilty of causing the accident without any trustworthy evidence showing that 

he was the driver of the Maruti Car at the relevant time. 

24. Therefore, the view taken by the learned trial court in the impugned 

judgment dated 20-11-2019 that there is no dispute regarding the identity of 

the accused is not an acceptable view. The court cannot convict a person 

only on the basis of assumptions and presumptions as has been done in the 

present case. 

25. The evidence of I.O. PW4 Tilok Ch Teron is not consistent as he 

deposed in his evidence that two injured were found at the place of 
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occurrence and some other injured were sent for treatment by public and 

three injured were shifted to GMCH but on the way one of the injured 

succumbed to his injuries. Therefore, from his evidence it cannot be 

gathered who is the deceased and where the deceased died. During 

investigation, the I.O. did not ascertain from the informant or other witness 

or any source the number of passengers travelling in the Auto or their names 

or the number of injured persons. The investigation is a complete mess. The 

evidence of I.O. is materially contradictory with the evidence of PW3 Dr. 

Biswajit Das who did the post mortem on the dead body of one Nabajyoti 

Deka in connection with Tezpur PS GDE No. 5 dated 01-08-2012. There is no 

credible evidence showing that deceased Nabajyoti Deka was the passenger 

of the inflicted Auto Rickshaw. 

26. Though, the prosecution proved 3 nos. of seizure list marked as 

Exhibit 2, Ext. 4 and Ext. 5 to prove that an Auto Rickshaw, a Maruti Car and 

the bike were involved in the accident but the documents seized by these 

seizure lists namely, the driving licence, the insurance certificate, the 

registration of Maruti vehicle have not been produced and proved by the 

prosecution in court to establish the fact that the alleged offending Maruti 

Car belong to accused Anil Basumatary and he was the driver of the vehicle 

at the relevant time. So, in the absence of any proof that the Maruti Car 

was, in fact, drove by accused Anil Basumatary, he cannot be convicted on 

the basis of mere assumptions that he was the driver of the Maruti Car at 

the relevant time. In this regard, prosecution has miserably failed to bring 

any concrete evidence to implicate the accused Anil Basumatary. 

27. PW1 Chandan Kr Sah who is the driver of the ill-fated Auto Rickshaw 

though deposed that the incident occurred in the year 2012 at the evening 

hours while he was proceeding in the Auto Rickshaw from Thelamara 

towards Gorubandha and as soon as he reached Naharbari the Maruti Car 

came from opposite side in a zig-zag manner hit his Auto and as a result, his 

Auto Rickshaw turned turtle and damaged. But, he could not state the 

names and numbers of his passengers. Therefore, even though the fact of 

the accident on 31-07-2012 stand proved but his evidence is totally silent at 
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what speed the Maruti Car was proceeding and in which side the offending 

Maruti Car hit his Auto Rickshaw. Merely saying that the Maruti Car was 

moving in a zig zag manner is not sufficient to hold that the Maruti Car was 

driven in a rush and negligent manner because there is no evidence to show 

for whose fault the accident took place. The view of the learned trial court 

that accused also did not explained in his statement u/s 313 Cr.P.C. at 

whose fault the accident occurred and therefore, accused was guilty cannot 

be accepted. Moreover, there is no evidence to show the link how accused 

was found guilty u/s 304 (A) IPC because there is no iota of indication in the 

evidence of PW1, PW2 and PW4 that the deceased Nabajyoti Deka was the 

passenger of the ill-fated Auto at the relevant time. There is nothing in the 

evidence of PW4 to show that deceased Nabajyoti Deka died in connection 

with the accident of Thelamara PS case No. 111/2012. The said Nabajyoti 

Deka may have died for another reason or in another accident as his post 

mortem examination was done by PW3 Dr. Biswajit Das in connection with 

Tezpur PS GDE No. 5 dated 01-08-2012 which is completely different from 

the case of Thelamara PS case No. 111/2012 which arises out of the 

accident with the Auto Rickshaw. 

28. It is true that nowadays the road accident took the lives of number of 

innocent persons everyday inviting pain and misery to the family of victim 

and the person committing such offence needs to be dealt with adequately 

to send a clear message to them by way of awarding adequate punishment. 

But, in the instant case, there are many missing links in the evidence of 

prosecution witnesses which do not connect the accused for coming to 

unerring conclusion that the accident was the result of rush and negligent 

driving on the part of accused Anil Basumatary and there is no credible link 

to show that in the said accident one person Nabajyoti Deka had to sacrifice 

his life. 

29. It is the obligation of the court to constantly remind itself the right of 

the victim as well as the interest of the society at large and the victim can 

never be marginalized but having said that after analyzing the evidence on 

record and the findings of the learned trial court, this court is unable to 
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accept/ concur the view taken by the learned trial court because of the 

reasons discussed above.  

30.  In the result, the impugned judgment and order dated 20-11-2019 

passed in GR Case No. 2026/2012 u/s 279/304(A) IPC by the learned trial 

court cannot be allowed to sustain. Consequently, accused Anil Basumatary 

is acquitted from the charge u/s 279/304(A) IPC on the ground of benefit of 

doubt. His bail bond stand cancelled and surety discharged. 

31. Let a copy of this judgment along with the case record GR Case No. 

2026/2012 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for information. 

32.  The judgment is digitally signed and delivered on this the 15th day 

of September, 2021.  

 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

            
 
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 

   


		2021-09-15T16:45:52+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:46:13+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:46:26+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:46:41+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:46:53+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:47:04+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:47:16+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:47:30+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:47:42+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:47:54+0530
	CHATRA BHUKHON GOGOI


		2021-09-15T16:48:04+0530
	CHATRA BHUKHON GOGOI




