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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 12(S-2)2019 

  

Sri Madan Rajput   …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Sri Dipak Sona …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri D. Borah, Advocate. 

  

For the Respondents   :  Sri Munin Chandra Baruah, P.P.  

    

Date of Argument  : 30-08-2019 

 

Date of Judgment  : 13-09-2019.    

JUDGMENT 

1.  This appeal is preferred against the judgment and order 

dated 8.04.2019 passed by the Ld Judicial Magistrate First Class in 

the G,R Case No 1262/14 convicting the accused appellant u/s 326 

IPC and sentencing him to suffer rigorous imprisonment for a period 

of 2 (two) years and to pay a fine of Rs 2,000/- in default to suffer 

simple imprisonment for another one month. 

2.  The facts leading to the appeal are as follows:  

An ejahar was lodged by one Deepak Sonar with the 

Jamuguri Police Station on 4/6/2014 stating interalia that some 
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unknown culprits had stolen stones from the stone quarry of the 

accused person namely Madan Rajput and that, on being informed by 

someone that the informant’s nephew Alem Sonar had done the 

same, the accused armed with a ‘dao’ wrongfully entered into the 

house of his nephew, abused him using obscene words  and called 

him to the stone quarry and at about 6 p.m. of the said day the 

accused in front of the shop of one Jiskel Ain dealt ‘dao’ blows on the 

informant’s nephew and caused grievous injuries to his nephew’s left 

eye, head and nose. Thereafter, the injured was removed for 

treatment to Dholaibil PHC and therefrom to Tezpur Civil Hospital and 

eventually referred to Guwahati for further treatment. 

Based on the said ejahar, Jamuguri Police Station, registered 

Jamuguri P.S Case No 37/14 u/s 448/294/326 IPC and caused 

investigation. 

3.  On completion of investigation charge sheet was laid against 

the accused Madan Rajput vide C.S No 68/2014. Having taken 

cognizance of the offence and furnishing copies of the case to the 

accused as required u/s 207 Cr P C and having heard both sides Ld. 

Judicial Magistrate First Class, Sonitpur vide order dated 10.08.2015 

framed charge u/s 448/294/326 IPC and, commenced trial, the 

accused having abjured the charge and demanded trial.  

4.  During trial, the prosecution examined as many as seven 

witnesses including the victim Alem Sona. The accused in his 

statement u/s 313 Cr P C denying the allegations leveled against him, 

stated that he did not go to the place of occurrence and he does not 

know the victim. 

5.  The Ld Judicial Magistrate First Class, Sonitpur on evaluation 

of the evidence of witnesses examined by the prosecution side and 

having heard the Ld Counsels of both sides, convicted the accused 

Madan Rajput and sentenced him as mentioned above. 
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6.  The Ld Trial Court primarily relied on the evidence of the 

victim and PW 1, to come to the conclusion that the prosecution has 

been able to establish the case against appellant beyond all 

reasonable doubt and ordered accordingly. 

7.  Being highly aggrieved by the aforesaid judgment and order 

of conviction and sentence passed, the accused preferred the present 

appeal impugning the same. 

8. I have heard the Ld counsel appearing for the accused  

appellant and also heard the counsel for the respondent side.   

9. Mr D. Borah submits that the Ld trial court has failed to 

appreciate the evidence in the proper perspective and arrived at a 

erroneous conclusion which is not sustainable in law and is liable to 

be set aside. Ld counsel also urged that the non seizure of the 

alledged weapon of assault is a serious lapse on the part of the 

prosecution and the entire edifice of the prosecution case thus 

crumbles. Mr D Borah further assailing the conviction and sentence of 

the appellant submitted that the Ld Trial Court has misread the 

evidence and convicted the accused despite the absence of 

substantive evidence against the accused appellant ignoring the 

settled principle of criminal jurisprudence. Ld Counsel  submits that 

prosecution witness not having supported the prosecution case the 

trial court ought not to have convicted the accused appealant and 

prays for allowing the appeal. 

10.  Mr Baruah, the learned Public Prosecutor, on the other hand, 

appearing for the State submitted that the Ld Trial Court was fully 

justified in accepting the evidence of PW 1 and of the victim in its 

entirety. Forcefully resisting the submissions of the appellant side, 

the Ld PP states that the Ld Trial Court after careful consideration of 

the oral evidence coupled with the medical evidence arrived at the 

conclusion that the charges against the accused appellant u/s 326 

IPC stood proved beyond all reasonable doubt and had rightly passed 
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the order of conviction and sentenced him in conformity with law and 

hence, this court ought not to interfere with the findings recorded by 

the Ld Trial Court. 

11.  I have given my anxious considerations to the above 

submissions and have also gone through the memo of appeal, the 

entire trial court case record and the impugned judgment and order. 

 

           12. The point for  determination before me is :  

  

  Whether the impugned judgment and order of 

conviction recorded by the learned JMFC in G.R Case 

No 1262/14 suffers from any illegality or infirmity? 

Discussions, Decisions and reasons there for: 

13.  Now, before, directing the discussion into the points so raised 

by the accused appellant in this appeal, for the proper evaluation of 

the submissions of Ld counsels of the parties and appreciation of the 

evidence on record on the basis of which the Ld Trial Court convicted 

and sentenced the accused appellant, it would be proper to have a 

look the evidence of the witnesses so examined by the prosecution 

side and I do so thus. 

14.  PW 1 - the informant Sri Deepak Sonar in his evidence stated 

that on the relevant day at about 6 pm, accused had attacked his 

nephew Alem Sona by means of a ‘beki dao’ on his head in front of 

his brother’ s shop  and that he hearing the cries came out of the 

shop when he could see the accused running away and his nephew 

lying on the ground injured and that thereafter, he took the accused 

to Tezpur Medical College Hospital and eventually to Guwahati 

Medical and that he lodged an ejahar in connection with the incident 

of assault vide Ext 1. During cross examination he denied the 

defence suggestion that the accused sustained injury having fallen 

from a motorcycle. 
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15.  The victim Alem Sona who was examined as CW 1 stated that 

on 4.6.2014 at about 5.30 p.m. the accused, his brother and two 

other persons came to his house and asked for him and that when he 

revealed that he was the person they were looking for, they alleged 

him of committing theft of stones from their stone quarry and when 

he denied the charge, an altercation ensued whereupon they decided 

to go to the Secretary of the Village Defence Party and that having 

proceeded as required, when he was half a kilo meter away from his 

house, in front of the shop of one Jiskel Aind, the accused further 

hurled abuses on him and thereafter the accused took a ‘beki dao’ 

and dealt blows on his head whereby his eyes ruptured and he 

became senseless. In his cross examination the victim denied the 

defence suggestion that he had stolen stones from the accused’s 

stone quarry or that various ‘mels’ were held in that connection or 

that he received threats from the accused that legal process would 

be initiated against him and fearing legal action he had falsely 

implicated the accused. He also denied the defence suggestion of 

having sustained injuries by falling from his motorcycle. 

16.  PW 2 and PW 3 stated that they had heard only about   

assaulting the victim by the accused and PW 4 deposed that he 

heard about a quarrel between the parties.  

17.  PW 5, Dr Jayanta Thakuria, the registrar of the Department of 

Ophthalmology, GMCH deposed that on 5.6.2014 he examined Alem 

Sonar in reference to Jamuguri P.S Case No 37/2014 vide registration 

No 14547/14 and found the following. 

1. Right eye’s vision was found to be within normal limit. 

2. Left eye- perception of eye was absent. 

3. The eye lid- right side is normal, left side eye had full 

thickness lacerated injury over- supero- temporal- orbital margin 

extending to just above lateral canters sized approx 3 cm  

4. Conjunctiva- right side normal, left side sclera corneal tear 

involving inferior margin. 
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5. The cornea- right side normal, left side inferior sclera 

corneal tear. 

6. Iris, pupil lens-right side normal, left side details could not 

be assessed. 

He opined that the injuries were grievous in nature for which 

surgery was done and  that the injuries sustained by the victim were 

caused by a sharp heavy object. He proved the medical report of the 

victim as Ext 2. During cross, he admitted not having mentioned the 

age of injury found. He further admitted that the injury sustained 

could be sustained by falling on hard substances. 

18. PW 6 - Powal Hazarika is the investigating officer of the case. 

His evidence is formal in nature. He visited the place of occurrence, 

recorded the statement of the informant, drew the sketch map of the 

place of occurrence ( Ext 3 ), recorded the statement of the other 

witnesses, collected the injury report, submitted chargesheet (Ext 4) 

against the accused Madan Rajput u/s 448/294/326 IPC. 

19. This is the evidence available on record.      

  In this case, prosecution version is that on 04/06/2014 at 

about 05:30 PM the accused Madan Rajput and his companions came 

to the house of the victim, wrongfully entered his house and rebuked 

him in obscene language and thereafter taking him alongwith them, 

at a distance of half km from the victim’s house, the accused dealt 

"dao" blows on the victim’s head.  

 The injured who had been examined as CW-1 stood stead 

fast in his evidence that it was the accused Madan Rajput who had 

dealt ‘dao blows’ on his head in front of the shop of Jiskel Aind. 

Again, PW1 the informant also testified to the fact that he 

was present at the shop of Jiskel Aind which was the landmark of the 

place of occurrence and came out therefrom on hearing the ‘hulla’ 

and found his nephew lying in an injured condition and espied        
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the accused fleeing away. This evidence of PW 1 could not be 

dislodged by the defence during cross. 

20.  In this case plea of mistaken identity is not taken by the 

defence. Nor the presence of PW 1 in the place of occurrence at the 

relevant time is in dispute. The accused had only taken the plea in 

his statement u/s Sec 313 Cr P C that he was not present at the 

scene of crime. But, this plea was not probalised by any defence 

evidence. Rather the firm evidence of PW 1 and CW 1 points at the 

accused’s presence at the relevant place of occurrence.  

21.  Now, the question of PW 1 and CW 1 being interested 

witness, being related therefore might cross the mind.  

At this point it will be useful to refer to the case of Dalip 

Singh Vs State of Punjab reported in AIR 1953 SC 364 which 

is one of the earliest case in the point of appreciation of the evidence 

of interested witness. Their Lordships at the Hon’ble Supreme Court 

in the judgment supra held that- a witness is normally to be 

considered independent unless he or she springs from 

sources which are likely to be tainted and that usually means 

unless the witness has cause such as enmity against the 

accused to wish to implicate him falsely. Ordinarily, a close 

relative would be last to screen the real culprit and falsely 

implicate an innocent person. It is true when feelings run 

high and there is personal cause for enmity there is a 

tendency to drag innocent person against whom witness has 

a grudge, but foundation must be laid for such criticism and 

the mere fact of relationship far from being a foundation is 

often a sure guarantee of threat. 

22.  In the instant case admittedly the PW 1 and the victim are 

related. But their relationship per se cannot be a ground to disbelieve 

them. PW1’s presence at the scene of occurrence is not disputed, nor 
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his sighting the accused fleeing away from the scene of occurrence 

after the occurrence is in dispute. Only contention raised is 

relationship of the PWs. But as stated above, the defence failed to 

show that they had enmity with the accused leading to his false 

accusation by them. The otherwise unimpeached evidence of PW1 

and CW1, thus cannot be thrown overboard for the fact of their 

relationship, when defence failed to show that their evidences were 

not credit worthy.  The evidence of PW1 and CW1 in fact, goes on to 

show unerringly the guilt of the accused. 

23. Though the evidence of the witnesses – PW 2, PW 3 and PW 

4 could not come to the aid of the prosecution, yet the unimpeached 

evidence of the court witness (CW1) - the victim and the PW1 leads 

to the inevitable conclusion that the accused was the perpetrator of 

the crime.  

24. Now, at this juncture the question of non recording of the 

statement of the injured victim by the Investigating Officer and non 

enlisting him as a witness in the Charge sheet which arose for 

consideration needs to be addressed. 

25. Defence has brought out the fact of non recording of the 

statement of the victim during the time of investigation but failed to 

show that prejudice has been caused to the accused due to the non-

recording of victim's statement u/s 161 CrPC. It will be apposite to 

refer to section 161 CrPC which provides that the police officer 

conducting the investigation may examine orally any person 

supposed to be acquainted with the facts of the case and may reduce 

the same into writing, in course of investigation as contemplated u/s 

161(3) CrPC. Here, discretion is vested in the Investigating Officer in 

respect of examining the witnesses during investigation. In the 

present case Investigating Officer failed to exercise his discretion to 

examine the victim during investigation, but the victim in the instant 

case being a survivor of the alleged assault was rightly examined by 
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the learned Trial Court. There is no bar to the reception of the 

testimony of the witness whose statement was not recorded u/s 161 

CrPC. Section 162(I) CrPC may be brought in to impair the value of 

evidence but that by itself would not affect the admissibility of such 

evidence. Evidence of such witness can be looked into and if no 

prejudice is caused to the accused, then evidence of such witness 

can be acted upon. The defence in the instant case failed to show 

that prejudice had been caused for the fact of non recording of the 

statement of the victim by the Investigating Officer during 

investigation. Rather, defence got the opportunity to cross examine 

the injured when he deposed in court. And despite availing such 

opportunity defence failed to shake the credibility of the court 

witness. Hence, the submission of the ld counsel for the appellant 

that prejudice had been caused for non examination of the injured 

during investigation does not find substance. 

26. The non seizure of the alleged weapon of assault is an 

admitted fact. But, for the fact that weapon of assault was not 

seized, the unimpeached evidence of the victim and the informant 

cannot be lost sight of.  

27. However, victim's evidence do not disclose wrongful entry of 

the accused into his house. Rather, he had stated that the accused 

person came to his house and asked for him. And there is also no 

prosecution evidence as to the fact of the accused illegally 

trespassing into the victim’s house or premises. CW1's evidence is 

also silent in respect of what obscene words were used by the 

accused person. Evidence abounds to the fact, that accused attacked 

the victim all of a sudden with a 'dao' in front of the shop of Jiskel 

Aind and this remained unimpeached and undislodged. Further, 

defence failed to probalise the plea that the injury sustained by the 

victim was sustained by the victim falling from a motorcycle and that 

he was falsely implicated by the victim to save his skin from the 
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proposed legal action against alleged theft of stones from the 

accused's stone quarry. Defence failed to show that 'mels' had taken 

place against the alleged theft by the victim by leading any evidence. 

Even for arguments sake if it is assumed that there was a threat of 

legal action, none would risk his/her life to implicate someone falsely. 

Hence, the plea of the defence cannot even create a dent in the 

prosecution case.  

28. Now, coming to the injury sustained by the victim, from the 

injury report which is proved by PW5, it is seen that the victim boys' 

perception of eye was absent in the left eye and that there was 

corneal tear involving inferior margin. The injury sustained by the 

victim as mentioned in Ext1 can be brought safely under clause- 

Second of Section 320 IPC, which entails permanent privation of the 

sight of either eye. The victim due to the overt act of the accused 

had lost his left eye sight. Thus the injury sustained by the victim as 

opined by the Medical Officer as grievous, in fact falls within the 

meaning of grievous hurt defined of u/s 320 IPC. 

29. In the facts and circumstances and evidence on record, I am 

of the view that, the prosecution case as presented is consistent and 

inspires confidence and I am of the further view that prosecution has 

successfully established the guilt of the accused/appellant beyond all 

reasonable doubt. The ld Trial Court has rightly held the accused 

guilty of commission of grievous hurt to the victim by an instrument 

of cutting and has acquitted of the accused of the charges u/s 

448/294 IPC. 

30. In so far as the sentence imposed is concerned, the Ld. Trial 

Court had already taken a lenient view. The victim had to suffer 

privation of his left eye sight, which is an impairment for his entire 

life to endure. Thus the sentence passed is not one unjustified and 

interference is not warranted therein.  
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31. In the result the criminal appeal being devoid of merit stands 

dismissed on contest. 

 The impugned judgment and order dated 08-04-19 passed by 

ld Judicial Magistrate First Class, Sonitpur in GR Case No- 1262/14 is 

hereby affirmed. 

 The accused/appellant is directed to appear before the 

learned  trial court within one month to serve the sentence.   

32. Send back the LCR along with the copy of the judgment to 

the learned court below.   

33.  Given under my hand and seal of this Court on this the 13th 

day of September, 2019.  

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

             (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


