
Page 1 of 12 

 

Criminal Appeal NO. 12(S-1) 2018 Page 1 

 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 12(S-1)2018 

  

Sri Rana Thakuria   …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Smti Priyanka Hazarika Pareek …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  : Sri A. Bhuyan, Advocate. 

  

For the Respondent No.2 :  Sri A.K. Mahanta, Advocate.  

    

Date of Argument  : 08-05-2019, 22-05-2019   

 

Date of Judgment  : 29-05-2019.    

JUDGMENT 

1.  This is an appeal u/s 374 of Cr.P.C. preferred against the Judgment 

and Order, dated 28-02-2018, passed by the learned Additional Chief Judicial 

Magistrate, Sonitpur at Tezpur, in G.R. Case No. 2256/13 convicting and 

sentencing the accused/appellant, Sri Rana Thakuria, to undergo Rigorous 

Imprisonment for 2 (two) years for the offence u/s 354 of IPC and to 

undergo Rigorous Imprisonment for 1 (one) month for the offence u/s 341 

of the IPC. 

2.  Before entering into the merit of the appeal, let me, briefly state the 

facts relevant for consideration of this appeal.  
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   The prosecution case as has been unfurled during trial is that on 04-

09-2013, the informant Priyanka Hazarika Parrek, lodging an ejahar before 

the O/C of Tezpur Police Station against the accused/appellant Rana 

Thakuria alleged that on 04-09-2013 at around 9.30 p.m. while she was 

proceeding by car with her husband and son, she was stopped by the 

accused Rana Thakuria near Tribeni Hall, Tezpur and threatened her to get 

down from the vehicle. As soon as she got down from the vehicle, the 

accused caught hold her and tearing her wearing apparel attempted to 

commit bad act. At that time her husband pulled her away and came to 

Tezpur Police station. It is also mentioned in the FIR that a case between 

the accused and informant was pending in the court.  

3.  On the basis of the FIR, Tezpur PS Case No. 1133/13 u/s 

341/354(A)(2)/506 of IPC was registered  and after completion of the 

investigation, Charge sheet was laid against the accused Rana Thakuria  u/s 

341/354(A)(2)/506 of IPC. 

4. On appearance of the accused, necessary copies as required u/s 207 

of Cr.P.C. were furnished to the accused and particulars of the offence u/s 

341/354(A)(2)/506 of IPC, on being read over and explained to the accused, 

he pleaded not guilty and claimed for trial 

5. In course of trial, the prosecution to bring home the charge, 

examined 8 (eight) witnesses. In statement u/s 313 Cr.P.C, the accused 

person denied his involvement in the occurrence and examined none for his 

defence.   

6.  On evaluation of the evidence of the witnesses examined by the 

prosecution as well as other materials on record and after hearing the 

learned counsel of both the parties, the learned Addl. Chief Judicial 

Magistrate, Sonitpur at Tezpur, convicted the accused/Appellant, Rana 

Thakuria for the offence u/s 354/341 of the IPC and sentenced him as 

mentioned above.  
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7. I have heard the learned counsel appearing for the accused/appellant 

as well as for the respondent. I have also gone through the memo of appeal, 

the entire trial court case record and the impugned judgment and order.   

8.   Now, the point for determination before me is –  

Whether the impugned Judgment and order of conviction recorded 

by the learned Addl. Chief Judicial Magistrate in GR Case No. 2256/13 

suffers from any illegality or infirmity ? 

Discussion, decision and Reasons thereof. 

9.  Mr. A. Bhuyan, learned counsel for the appellant assailing the 

conviction and sentence of the appellant has pointed me certain aspects i.e. 

the evidence of the victim, her husband and other witnesses who were well 

known to the victim whereby it has been submitted that the learned trial 

court below has held the accused guilty in an erroneous manner without 

proper appreciation of the evidence of the victim as well as other attending 

facts and circumstances. The learned counsel also submitted that the 

learned trial court failed to consider the material discrepancies in the 

evidence of the PWs and that the other witnesses are none but chance 

witness and as such the conviction and sentence of the accused/appellant 

being bad in law is liable to be set aside.  

10.  Forcefully resisting the submission of the appellant side, Mr. A. 

Mahanta, the learned counsel for the respondent submitted that the learned 

court below after full application of judicial mind and after carefully 

considering the evidence and materials find that the prosecution has proved 

the charge u/s 341/354 of IPC against the accused/appellant beyond all 

reasonable doubt and rightly passed the impugned Judgment and order of 

conviction in conformity with law and the same must not be interfered by 

this appellate court.   

11. Before directing a discussion into the points so raised by the 

accused/appellant for proper evaluate of the submissions of the learned 

counsel for the parties and appreciate of evidence on record on the basis of 



Page 4 of 12 

 

Criminal Appeal NO. 12(S-1) 2018 Page 4 

 

which the learned trial court convicted and sentenced the accused appellant, 

it would be proper to reproduce the salient portion of the statement of the 

prosecution witnesses hereinunder.  

12. The most vital witness PW 1, the informant Priyanka Hazarika 

Pareek, in her evidence stated that on 04-09-2013 at about 9.30 p.m while 

she along with her husband and minor son was coming by a bike to visit Dr. 

Biren Nath, then near Paradise Wine shop, Tribeni, the accused coming by a 

vehicle stopped them and rebuked her husband by calling him a “Marwari”. 

The accused also pulled her clothes, torn it and made her fell down. 

Immediately, her husband took her to the police station when she lodged 

the FIR, Ext.1. During cross she admitted that in the FIR it was mentioned 

that she was coming by a vehicle, instead of bike. She also admitted that in 

FIR she had not mentioned about the Wine shop, tearing of her saree and 

making her fell down. Police had not seized her wearing saree. She stated 

that there were many shops near the place of occurrence but at the relevant 

time, only one shop “Paradise Wine shop” was opened. She denied the 

suggestion that the facts of coming by the accused in front of their bike, 

rebuking her husband by addressing “Marwari” and tearing her clothes were 

not stated before the Investigating Officer. She admitted that they had 

cordial relation with police personnel Himangshu Nath who investigated the 

case.       

13. PW 2 Harish Pareekh, the husband of PW 1 deposed that on 04-09-

2013, at about 9/30 p.m. while he along with his wife and son were 

returning from Dr. Biren Nath, in front of Paradise Wine shop, near Tribeni 

Hall, accused Rana Thakuria stopped them, got his wife down from the bike, 

rebuked him as “Marwari” and pulled the clothes of his wife. Then he 

pushing the accused, left the place by the bike. During cross, he stated that 

a money suit being MS No. 14/12 is pending against him filed by the 

accused Rana Thakuria and one Sri Barman. He admitted that the informant 

filed an FIR against him in Kacharigaon Police Out post in the year 2012.   

The place of occurrence is a busy place. He did not know if the name of the 

owner of the Paradise Wine shop is Ramen Barman. At the time of 
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occurrence said wine shop was opened.   He denied the suggestion that no 

any incident took place as stated by him and for the money suit pending 

against him, his wife has filed this false case. He also denied the suggestion 

that the fact of rebuking him by the accused by calling him as “Marwari” was 

not stated before police.  

14.  PW 3 Sri Sadananda Chetia, the employee of Paradise Wine shop 

stated that on the night he was on duty in the Paradise Wine shop, but he 

did not know anything happened in the outside. In cross-examination, he 

stated that the Paradise Wine shop is about 10 ft away from the road and 

the Wine Shop remained opened till 10 O‟ clock at night.  

15.  PW 4 Sri Tuku Das Gupta whose house is at a few distance away 

from Tribeni Hall stated that on the day of incident at about 9.30 p.m. when 

he was walking after having his dinner, he saw a gathering near the Tribeni 

complex and noticed the accused pulling a woman and then husband of the 

woman intervened the incident and took the woman by his bike. In cross-

examination, he admitted that though at the relevant time he saw a 

gathering of about 5/6 persons at the place of occurrence but he cannot 

recall the name of any of the persons present there. He also stated that he 

knows the husband of PW1 and at that time one small boy was also with PW 

1. According to him, none intervened the accused in the act of pulling.   

16. PW 5 Sri Ramen Borah stated that on the day, at 9.30 p.m. when he 

went to ATM near Tribeni complex along with his brother Himen Borah for 

enquiring his balance in his account, he saw a gathering at the road.  He 

noticed accused abusing the complainant using obscene language. He also 

saw the accused pulling PW 1 by holding her clothes. Then PW 2 Harish 

Pareek took the complainant from the clutches of the accused. In cross-

examination he admitted that though he has no any ATM Card but his father 

has an ATM Card and at that time her father was alive. In the ATM, there is 

none other than them. He went to SBI ATM though there were many ATM of 

different banks near the place of occurrence. His house is situated in 

Anirudha Path from where the Tribeni Hall is about half km away. He also 

stated that PW 1, her husband and 3/ 4 years old boy were in a bike and 

before his arrival about 15 persons surrounded the bike.  
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17.   PW 6 Sri Himen Bora, the brother of PW 5 stated that on the day of 

incident at about 9.30 p.m. while he came out from SBI ATM near Tribeni 

point he saw commotion near a wine shop opposite to the SBI ATM and had 

seen his known Harish Pareek, his wife and their child. He saw the accused 

misbehaving and abusing wife of Harish Pareek. Then Harish Pareek pushing 

the person who has pulled his wife, left the place. During cross he stated 

that the Tribeni point is about 400/500 meter away from his house. He also 

stated that at present there are four ATM from Komar chuburi to Tribeni 

point but earlier were not. At that time the wine shop was opened. 

According to this witness,  PW 1  with her husband and her son came by a 

Pulsar bike.   

18.    PW 7 Sri Bir Bahadur Thappa who was an employee of a shop of the 

accused knew nothing about the incident. The evidence of PW 8 Himakshi 

Nath, the Investigating Officer is formal in nature. She proved the sketch 

map of the place of occurrence as Ext.2 and chargesheet as Ext. 3. During 

cross she stated that she prepared the sketch map on the very day at 11.30 

p.m.  

19. The evidence of the informant and her husband shows that there is 

enmity between the parties and cases are pending between them. The 

evidence rendered by the victim (PW1) reveals that on the night when they 

were coming by a bike to visit a doctor, accused coming by a vehicle 

appeared infront of their bike and scolding her husband as “Marwari”, pulled 

her clothes, torn off it and made her fall down. But the fact of tearing 

clothes is not corroborated by her husband who was very much present at 

that time. According to him, when they were returning from doctor accused 

stopped them near Tribeni Hall, rebuked him as “Marwari”, made his wife 

got down from the bike and pulled the clothes of his wife. The evidence of 

PW 1 regarding tearing her clothes and the evidence of PW 1 and PW 2 that 

the accused rebuked PW 2 as “Marwari” were not stated before the 

Investigating Officer during investigation which statement was made 

immediately after the occurrence. Other witnesses are independent 

witnesses. PW 3, the employee of Paradise Wine shop near which the 

incident occurred knew nothing as he was inside the shop.  PW 4‟s house is 
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at a few distance away from the Tribeni Hall and on the day at 9.30 p.m. 

after having dinner when he was walking on the road, saw the accused 

pulling the informant. PW 5 and PW 6 are brothers. They came to the SBI 

ATM near Tribeni complex, to check the balance and had seen the accused 

pulling PW1.  

20.   The sum and substance of the evidence on record shows that at first 

none was present at the place of occurrence but when she was pulled, PW 

4, 5 and 6 had seen the incident. The learned counsel on behalf of the 

accused/appellant submitted that other witnesses are only chance witnesses 

being their  house not situated near the place of occurrence but on 

meticulous scrutiny of their evidence shows that PW 4‟s house is only a few 

distance away from Tribeni Hall. On that night after having dinner when he 

was walking on the road, he saw the gathering and accordingly when he 

proceeded forward, noticed pulling the informant by the accused. PW 5 and 

6, the residents of Komarchuburi also at that time came to SBI ATM near 

Tribeni Hall whose house is about 400/500 meter away from Tribeni Hall. 

Thus it reveals that they reached the place of occurrence for their own 

purpose and their presence in the place of occurrence is not found 

suspicious.  The learned counsel appearing for the appellant vehemently 

argued that when there are other ATMs of SBI and other banks, coming of 

PW 5 and PW 6 to the SBI ATM near Tribeni Hall which is 400/500 meter 

away from their residents is suspicious one and they should not be relied 

upon. In that respect the evidence of PW 5 is that he saw the accused 

abusing the informant, pulling her and holding her clothes and so far the 

evidence of PW 6, he saw the accused misbehaving and pulling the 

informant. During cross, PW 5 clarified that presently there are 4 ATMs from 

Komarchuburi to Tribeni point but earlier those were not available. 

Moreover, it is also in the evidence that other ATMs are not of SBI ATMs. It 

is no doubt that some persons preferred to use SBI ATM, so only for coming 

to SBI ATM which is situated about 400/500 meter away from their house, 

the prosecution case cannot be discarded when there is no reason to 

disbelieve their evidence. Such an argument holds no water whatsoever. The 
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evidence of PW 4, PW 5 and PW 6 are corroborative in nature with regard to 

pulling the informant upon road near Tribeni Hall.   

21. Pointing me to another discrepancy, the learned counsel for the 

appellant also argued that in the FIR it is mentioned that the informant and 

her family were coming by a vehicle whereas during deposition she stated 

that they were in bike and it raises a doubt about the genuineness of the 

case. It is well known to all that some persons used to say bike as „Gari‟ 

(vehicle). So only for this discrepancy, the evidence of the victim cannot be 

thrown away overboard which is otherwise established as discussed above.   

22. For what has been discussed above, I came to the irresistible 

conclusion that it is established that on that day while the informant, her 

husband and child were proceeding, the appellant restrained them from 

proceeding when they have right to proceed in the  way near Tribeni Hall  

and pulled the informant due to some previous enmity. Thus the conviction 

u/s 341 is maintained. 

23.   Now, the question is – whether pulling a woman amounts to outrage 

her modesty.  

24.  Essential ingredients of offence punishable u/s 354 of IPC are that 

the person assaulted must be a woman and the accused must have used 

criminal force on her intending thereby to outrage her modesty. 

 The word „modesty‟ has not been defined in the Indian Penal Code. 

Hence let us see its dictionary meaning. According to Shorter Oxford English 

Dictionary (Third Edition) modesty is the quality of being modest and in 

relation to woman means “womanly propriety of behaviour; scrupulous 

chastity of thought, speech and conduct”. The word „modest‟ in relation to 

woman is defined in the above dictionary as “decorous in manner and 

conduct; not forward or lewd;  shamefast”. Webster‟s Third New 

International Dictionary of the English language defines modesty as 

“freedom from coarseness, indelicacy or indecency; a regard for propriety in 

dress, speech or conduct‟. In the Oxford English Dictionary (1933 Ed) the 
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meaning of the word „modesty‟ is given as “womanly propriety of behabour ; 

scrupulous chastity of thought, speech and conduct ( in man or woman ) ; 

reserve or sense of shame proceeding from instinctive aversion to impure or 

coarse suggestions.    

25. In the case of Aman Kumar And another Vs. State of Haryana 

reported in AIR 2004 SC 1497 it is held that - 

“…….Essential ingredients of the offence punishable under Section 

354 IPC are that the person assaulted must be a woman, and the 

accused must have used criminal force on her intending thereby to 

outrage her modesty. What constitutes an outrage to female 

modesty is nowhere defined. The essence of a woman's modesty is 

her sex. The culpable intention of the accused is the crux of the 

matter. The reaction of the woman is very relevant, but its absence 

is not always decisive. Modesty in this Section is an attribute 

associated with female human beings as a class. It is a virtue 

which attaches to a female owing to her sex. The act of pulling a 

woman, removing her dress coupled with a request for sexual 

intercourse, is such as would be an outrage to the modesty of a 

woman, and knowledge, that modesty is likely to be outraged, is 

sufficient to constitute the offence without any deliberate 

intention having such outrage alone for its object.”   

26. In the case of State of Punjab Vs. Major Singh (AIR 1967 SC 

63) in answering to a question as to whether a female child of seven years 

and half months could be said to be possessed  of “modesty” which could be 

outraged held as follows : 

“A question arose whether a female child of a seven and a half 

months could be said to be possessed of „modesty‟ which could be 

outraged. In answering the above question Mudholkar.J. who 

along with Bachawat. J spoke for the majority, held that when any 

act done to or in the presence of a woman is clearly suggestive of 

sex according to the common notions of mankind that must fall 

within the mischief of Section 354 IPC. Needless to say, the 

https://indiankanoon.org/doc/203036/
https://indiankanoon.org/doc/203036/
https://indiankanoon.org/doc/203036/
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“common notions of mankind” referred to by the learned Judge 

have to be gauged by contemporary societal standards. The other 

learned Judge  (Bachawat. J) observed that the essence of a 

woman‟s modesty is her sex and from her very birth she possesses 

the modesty which is the attribute of her sex. From the above 

dictionary meaning of „modesty‟ and the interpretation given to 

that word by this Court in Major Singh‟s case (Supra) it appears to 

us that the ultimate test for ascertaining whether modesty has 

been outraged is, is the action of the offender such as could be 

perceived as one which is capable of shocking the sense of decency 

of a Woman.”   

27. Observing the section 354 of the IPC, the Apex Court in 

Vidyadharan Vs. State of Kerala (2004) 1 SCC 215 and Rupan Deol 

Bajaj Vs. Kanwar Pal Singh Gill, (1995) 6 SCC 194 held that intention 

must be proved for this offence but intention is not the sole criteria for 

conviction as the offence can be committed by a person assaulting or using 

criminal force to any woman, if he knows that by such act the modesty of 

the woman is likely to be affected.  

28. In the case in hand, it is established that on the day while the 

informant with her husband and child were proceeding by bike, accused 

stopped them near Tribeni Hall and pulled the informant (PW 1).  Perhaps 

for the previous enmity between the parties, the accused suddenly stopped 

the informant when they were proceeding by bike and pulled the informant. 

Mere using criminal force by pulling a woman by itself could not be 

construed to indicate that the criminal force was used with intent to outrage 

her modesty. Considering the background facts and special features of the 

case in hand, it cannot be said that the accused intended to outrage her 

modesty.   

29.   The fall out of the above discussion is that the appellant is not liable 

to be convicted under section 354 of the IPC but the act found to be 

committed by the accused/appellant in pulling the informant and proved 

against the accused/appellant fell squarely within the ambit of section 352 of  
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IPC instead of section 354 of IPC. Because of what has been discussed and 

pointed out above, the conviction of the accused appellant under section 354 

of the IPC is hereby set aside, he is hereby convicted under section 352 of 

the IPC.  

30. The learned counsel of the appellant submits that there is nothing on 

record to indicate that the appellant has any bad antecedents or criminal 

history. Having regard to the given facts and circumstances of the case, this 

court finds that it will be sufficient to mitigate justice if the accused appellant 

is sentenced only to pay fine of Rs. 500/- instead of sentence of 

imprisonment of one month for the offence punishable u/s 341 of IPC. It is 

ordered accordingly. The accused/appellant is also convicted u/s 352 of the 

IPC  and sentenced to pay a fine of Rs. 500/- (Rupees five hundred) only in 

default to undergo imprisonment for one month.  

31.  In the result, the Appeal is partly succeeds on contest. While the 

conviction of the accused/appellant under section 341 of IPC is maintained, 

the sentence passed u/s 341 of IPC is modified to the extent that the 

accused is to pay the fine amount of Rs. 500/-  in default to undergo Simple 

imprisonment for 1(one) month and the accused appellant is also convicted 

for the offence punishable u/s 352 of IPC and sentence to pay another fine 

of Rs. 500/- for the offence punishable u/s 352 of IPC in default Simple 

Imprisonment for one month. 

 

 The fine amount on realization be paid to the informant Priyanka 

Hazarika.  

 

 Appellant Rana Thakuria is directed to appear before the learned trial 

court on or before 29-06-2019 to pay the fine amount.  
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  The accused/appellant being on bail, his bail bond shall extend for 

another six months.  

 With the above, this appeal is disposed of.  

32.   Send back the lower Court record along with a copy of this 

Judgment to the learned court below.   

33.  Given under my hand and seal of this Court on this the 29th day of 

May,  2019. 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


