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Criminal Appeal No. 4(S-2) 2021 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri C.B. Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 4 (S-2)/ 2021 

  

Sri Amiyo Haloi 
Sri Arun Bora 
Smti Rita Haloi   …………………    Appellants. 
 

- Versus – 
     Smti Parul Das Haloi       ……………… Respondent. 

 

A P P E A R A N C E 

For the Appellants  : Abhijit Bhuyan, Advocate. 

  

For the Respondent   :  Sri Bhanu Bhusan Biswas, Advocate.  

    

Date of Argument  : 01-06-2022 & 07-06-2022. 

 

Date of Judgment  : 07-06-2022. 

 

JUDGMENT 

1.  This is an appeal under section 29 of the Protection of Women from 

Domestic Violence Act, 2005 against the impugned judgment and order 

dated 05-04-2021 passed by Smti. Triza P.M. Baruah, learned Judicial 

Magistrate 1st Class, Tezpur, Sonitpur in connection with C.R. Case No. 

1035/2017 u/s 12 of the Protection of Women from Domestic Violence Act, 

2005 whereby the learned Judicial Magistrate 1st Class allowed the prayer of 

the petitioner/ aggrieved party and granted number of reliefs to the 

petitioner with direction to Dhekiajuli Police Station to give protection to 

aggrieved petitioner if needed in the course of implementing the order of the 

court. 
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2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that petitioner Smti Parul Das Haloi filed the petition u/s 12 of the 

Protection of Women from Domestic Violence Act, 2005 against her husband 

Amiya Haloi and her parents-in-law Sri Arun Borah and Nita Haloi alleging 

inter alia that in the year 2013 she married Amiya Haloi as per Hindu Rites 

and Customs and lived together as husband and wife. At the time of her 

marriage, her parents had given ornaments, clothes, furniture to Appellant 

No. 1 and within two years of her marriage at the instigation of her parents-

in-law her husband subjected her physical, verbal and mental torture by 

demanding ₹5 lakh as dowry and land measuring 5 Bigha but unable to fulfil 

the said demand the appellants/ respondents thrown her out from her 

matrimonial home. It is alleged that her husband appellant No. 1 cheated 

her huge amount of money got from her father and finally fearing for her life 

she took shelter in the house of her parents. All attempts to amicable 

settlement of the differences went in vain. So, respondent/ petitioner resided 

in her parental house for 6 months and finally brought the case u/s 12 of the 

Protection of Women from Domestic Violence Act, 2005. 

3. It is pleaded that the respondent/ petitioner has no source of income 

whereas her husband appellant/ respondent No. 1 earned ₹30,000/- per 

month. So, she prayed for grant of maintenance of ₹10,000/- and litigation 

cost of ₹1000/- and the lump sum amount of ₹10 lakh for domestic violence 

u/s 18, 19, 20, 21, 22 & 23 of DV Act. 

4. On receipt of the said case, notices were issued and accordingly the 

respondent appeared before the court and filed their written statement. 

5.  During trial the aggrieved adduced four witnesses including herself 

and respondent side also adduced evidence of three witnesses. 

6. After hearing the learned lawyers appearing for both sides and on 

consideration of materials on record, the learned Judicial Magistrate 1st class 

vide impugned judgment and order dated 05-04-2021 allowed the prayer of 

the petitioner/ aggrieved party and granting the following reliefs: 
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A. The respondents, namely, Sri Amiyo Haloi, Sri Arun Borah and 

Smt. Rita Haloi are prohibited from committing any act of or aiding or 

abetting in the commission of domestic violence upon the aggrieved 

person, either at the place of her current residence or on her return to her 

matrimonial house. 

B. As the aggrieved is living apart from her husband, she is entitled 

to allowance in lieu of rent. The respondent- 1, Sri Amiyo Haloi is directed 

to provide accommodation to the aggrieved in the shared household and in 

his failure to do so, provide separate accommodation to the aggrieved and 

in his failure to do so, he shall pay her Rs. 2,000/-(Rupees two thousand 

only/-) per month as rent to enable the aggrieved person to live in a 

rented accommodation. 

C. It is hereby directed that Respondent- 1, Sri Amiyo Haloi shall 

pay maintenance of Rs 3,000/-(Rupees three thousand only/-) per month 

to the aggrieved person, unless incapacitated by in physical and mental 

ailment, which is made effective from the date of this order and is to be 

paid within the first seven days of each succeeding calendar month. 

D. As the respondents subjected the aggrieved person to mental 

and physical torture to compel her to meet demands for money, the 

aggrieved person must be duly compensated for the acts of domestic 

violence committed upon her. Hence, the respondents are directed to pay 

an amount of Rs 4,000/‐ (Rupees four thousand only/-) as compensation 

for the mental and emotional distress caused by the acts of domestic 

violence committed by the respondents and shall be paid within thirty days 

of this order. 

E. With regard to the relief under section 23 of the D.V. Act, it 

appears that no any interim maintenance has been ordered. 

7. Being highly aggrieved and dissatisfied with the impugned judgment 

and order, the present appeal has been preferred on the following grounds 

amongst others: 

  i) That the impugned judgment and order dated 05-04-2021 was 

illegal, incorrect and unsustainable in law and fact. 
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  ii) That the learned trial court committed grave error in not 

considering the relevant provisions of law, facts and evidence on record. 

  iii) That the learned trial court failed to appreciate the evidence on 

record and relied more on surmises and conjectures than on principles of law 

in arriving at a finding. 

  iv) That the learned trial court acted with material illegality and 

irregularity in exercising jurisdiction and thus passed the impugned judgment 

against the law and facts of the case. 

  v) That the learned trial court placed undue importance on the 

witnesses of the aggrieved party and did not/ overlooked the defence 

version. The aggrieved person/ respondent failed to establish the date of her 

marriage and pleaded that her marriage was solemnised about four years 

back which is unusual for a educated woman. 

  vi) That the specific plea of defence is that in fact no marriage was 

ever solemnized between the parties. The aggrieved person voluntarily came 

to the house of appellant No. 1 and stayed with him and by her own 

admission in her pleadings she had cordial relationship with appellant No. 1 

for two years of their marriage. The allegation of the aggrieved person that 

the appellant No. 1 cheated her huge amount of money on several occasion 

and her father gave the money are all false and concocted. 

  vii) That The allegation of the aggrieved person that the appellant 

No. 1 cheated her huge amount of money on several occasion and her 

father gave the money are all false, concocted and imaginary and while 

passing the impugned judgment learned trial court failed to appreciate this 

important aspect. 

  viii) That the appellant No. 2 & 3 as against the contention of the 

aggrieved person did not live in the shared household and the aggrieved 

person failed to establish the fact but in spite of this learned trial court 

considered this aspect for which impugned order dated 05-04-2021 is liable 

to be set aside. 
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  ix) That in her evidence aggrieved person express her ignorance in 

which newspaper her husband appellant No. 1 used to work as journalist. 

Moreover, aggrieved person in her cross examination she admitted that she 

used to do job at Dumduma Jatiyo Bidyaloi during her stay in the 

matrimonial home and even thereafter she continued that job which shows 

she has income but she deliberately suppressed this fact in her petition and 

in her declaration of assets and liabilities (Annexure 1) with ill motive and 

malafide intention. But, learned trial court failed to consider this aspect as 

well. 

  x) That when appellant No. 1 was seriously ill aggrieved person left 

him without taking any care and attention but in her cross-examination she 

expressed her ignorance about illness of appellant No.1 which has been 

proved vide Ext. „gha‟. The appellant shows that he was suffering from 

illness by proving medical certificates through Ext. „ka-1‟ to „ka-3‟. The 

aggrieved person is a liar and she filed the case purely on false and 

concocted grounds only to harass and humiliate the appellants and the 

learned Magistrate without going deep into the matter passed the final order 

in favour of the petitioner without any credible evidence. 

  xi) That the aggrieved person never insists to settle her marital 

disputes and her witnesses also unaware about having any dispute. The 

evidence of PW4 is not credible being a hearsay witness contrary to this 

three defence witnesses took the story of the aggrieved person to be false 

and concocted rather she filed the same only to cause mental harassment to 

the appellants and for this he had to take treatment at LGBRIMH, Tezpur. 

  xii) That the appellant No. 1 is a daily wage earner and due to his 

illness, he is also unable to earn money. He therefore, used to work as a 

honorary local correspondent of local daily newspaper. 
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8. Point for determination: 

  “Whether learned trial court passed the impugned Judgment 

dated 05-04-2021 with material illegality and irregularity and failed 

to exercise jurisdiction vested on it in right perspective requiring 

interference by this court in this appeal ?”    

Discussion, Decision and Reasons thereof : 

9. I have heard the learned lawyers appearing for both sides. 

10. The learned counsel Sri Abhijit Bhuyan appearing for the appellant 

assiduously contended that the respondent aggrieved person in order to 

prove her case examined four witnesses namely, aggrieved person herself as 

PW1, Smti Jhinu Koch as PW2, Sri Dipak Das as PW3 & Sri Numal Saikia as 

PW4 but failed to prove the case as PW1 the aggrieved person failed to 

specify the date of marriage and only stated that their marriage was 

solemnized about 4 years and 8 months ago which is not expectable from an 

educated woman. The respondent aggrieved person stated in her evidence 

that after 2 years of marriage the respondent No. 1 has started to torture 

her by demanding dowry etc which means, the relationship of both parties 

were cordial for first 2 years of their marriage. The respondent had taken 

huge amount of cash on several occasion by cheating her father for business 

purpose. But, the aggrieved person in her cross-examination admitted that 

her father expired in the month of March, 2014 which is within 1 year of 

their so-called marriage. So, the allegation of cheating by taking huge cash 

amount is false because only after 3 months of their so-called marriage the 

father of aggrieved person expired. 

11. It is further submitted by learned counsel for appellant that the 

evidence of PW3 Sri Dipak Das and PW1 the aggrieved person is 

contradictory as to who were the persons who tried to settle the dispute 

between the parties amicably. Moreover, PW3 Dipak Das also stated that the 

village Headman Sri Prabin Saikia also went to settle the dispute but he was 

not made a witness in this case who could have been a vital, independent 

and impartial witness in this case. It is also contended that PW4 Sri Numul 
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Saikia is a hearsay witness as he has admittedly stated that he heard about 

the incident from aggrieved party but the aggrieved party in her evidence 

nowhere stated that she had narrated the incident to PW4 Sri Numul Saikia  

so, the evidence of PW4 becomes hearsay. 

12. It is also submitted by the learned counsel for appellant that the 

appellant side has examined 3 witnesses including appellant as DW1, DW2 

Rabindra Kr. Mahanta & DW3 Chandan Haloi. DW1/ appellant specifically 

stated that after living together the aggrieved party never showed any 

respect towards the appellant No. 1 and refused to co-habit with him and 

due to constant misbehaviour, threatening, negligence, scolding and 

taunting by the aggrieved party to appellant No. 1, the mental health of the 

appellant No. 1 was severally affected and appellant No. 1 had to take 

treatment at LGBRIMH, Tezpur (Ext. Ka (1) to ka(3) are the prescriptions 

and certificates of treatment) but instead of taking care of her husband, the 

aggrieved party left the matrimonial home without informing anyone. 

Thereafter, the aggrieved party filed an FIR against the appellant No. 2 & 3 

u/s 498-A IPC but not against her husband i.e. the Appellant No. 1 whereas 

appellant No. 2 & 3 lives in their own house separately from appellant No. 1 

which clearly shows that the appellant No. 1 had not committed any physical 

or mental torture to her. In the FIR aggrieved party admitted that appellant 

No. 1 was suffering from ill-health but the said fact is denied by the 

aggrieved party in the instant case. Hence, it is seen that the aggrieved 

party is a liar and she has filed the instant case on the ground of false, 

imaginary and concocted story. 

13. Moreover, it is stated that appellant No. 1 had very limited source of 

income being a daily wage earner but after illness the appellant No. 1 has no 

source of income till now. Before illness, the appellant No. 1 was working 

honorary as local correspondent of daily newspaper „Edinor Sambad‟. Ext. 

„Ga‟ is the certificate to that effect. 

14. DW2 and DW3 also supported the version of DW1 and in the cross-

examination of DW2, he stated that there is a fence between the houses of 
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appellant No. 1 and his brother-in-law i.e. the Appellant No. 2 and DW3 also 

supported this vital fact. 

15. On the other hand, learned counsel Sri B. B. Biswas appearing for 

respondent arduously contended that respondent aggrieved party 

successfully proved her case against the appellants contending inter alia that 

after marriage respondent No. 1 demanded ₹5 Lakh as dowry along with 

landed property measuring 5 Bigha and when aggrieved person unable to 

fulfil the demand the appellants jointly subjected the respondent aggrieved 

person torture and utter slang language against her as „papi‟ and made 

attempt of murdering her with deadly weapon and threatened her to leave 

their house. Since, complainant had no alternative as she fear for her life she 

left the house of appellant and took shelter at the house of her parents. 

16. It is contended that the evidence of PW1 was duly supported by 

evidence of PW 2, 3 & 4. During the cross-examination of PW1 appellant 

respondent failed to elicit anything so as to disprove the case of the 

aggrieved person. Therefore, the contention of the learned counsel that the 

aggrieved person proved the case against appellant respondents and the 

learned trial court after appreciating the evidence on record rightly passed 

the impugned judgment dated 05-04-2021 giving relief to the aggrieved 

person u/s 12, 18, 19, 20, 21, 22 & 23 of DV Act restraining respondents 

Amiyo Haloi, Tarun Borah & Rita Haloi from committing any act or aiding or 

abetting the commission of domestic violence upon the respondent 

aggrieved person either at her place of current residence or in her 

matrimonial house. It was also directed that The respondent- 1, Sri Amiyo 

Haloi to provide accommodation to the aggrieved in the shared household 

and in the event of his failure to do so, he shall provide separate 

accommodation to the aggrieved and in his failure to do so, he shall pay her 

Rs. 2,000/-(Rupees two thousand only/-) per month as rent to enable the 

aggrieved person to live in a rented accommodation. It is also directed that 

appellant Respondent- 1, Sri Amiyo Haloi shall pay maintenance of Rs 

3,000/-(Rupees three thousand only/-) per month to the aggrieved person, 

unless incapacitated by in physical and mental ailment, which is made 
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effective from the date of the judgment and is to be paid within the first 

seven days of each succeeding calendar month. Moreover, considering the 

fact that the respondents subjected the aggrieved person to mental and 

physical torture to compel her to meet demands for money, the aggrieved 

person must be duly compensated for the acts of domestic violence 

committed upon her. Hence, the respondents are directed to pay an amount 

of Rs 4,000/‐ (Rupees four thousand only/-) as compensation for the mental 

and emotional distress caused by the acts of domestic violence committed by 

the respondents and shall be paid within thirty days of the judgment. 

17. Before deliberating in detail on the issue it would be in the fitness of 

things to refer the definition of “aggrieved person” as defined in Section 2 

and “domestic violence” as defined in Section 3 of Protection of Women from 

Domestic Violence Act, 2005 which are quoted below: 

  “Section 2. Definitions.—In this Act, unless the context otherwise 

requires,—  

(a) “aggrieved person” means any woman who is, or has been, in 

a domestic relationship with the respondent and who alleges to 

have been subjected to any act of domestic violence by the 

respondent; 

..................... 

  3. Definition of domestic violence.—For the purposes of this 

Act, any act, omission or commission or conduct of the respondent shall 

constitute domestic violence in case it— 

  (a) harms or injures or endangers the health, safety, life, limb or 

well-being, whether mental or physical, of the aggrieved person or tends to 

do so and includes causing physical abuse, sexual abuse, verbal and 

emotional abuse and economic abuse; or 

  (b) harasses, harms, injures or endangers the aggrieved person 

with a view to coerce her or any other person related to her to meet any 

unlawful demand for any dowry or other property or valuable security; or 

  (c) has the effect of threatening the aggrieved person or any person 

related to her by any conduct mentioned in clause (a) or clause (b); or 

  (d) otherwise injures or causes harm, whether physical or mental, 

to the aggrieved person. 
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  Explanation I.—For the purposes of this section,— 

(i) “physical abuse” means any act or conduct which is of such a 

nature as to cause bodily pain, harm, or danger to life, limb, or health or 

impair the health or development of the aggrieved person and includes 

assault, criminal intimidation and criminal force; 

  (ii) “sexual abuse” includes any conduct of a sexual nature that 

abuses, humiliates, degrades or otherwise violates the dignity of woman; 

  (iii) “verbal and emotional abuse” includes— (a) insults, ridicule, 

humiliation, name calling and insults or ridicule specially with regard to not 

having a child or a male child; and (b) repeated threats to cause physical 

pain to any person in whom the aggrieved person is interested; 

  (iv) “economic abuse” includes— 

   (a) deprivation of all or any economic or financial resources 

to which the aggrieved person is entitled under any law or custom whether 

payable under an order of a court or otherwise or which the aggrieved 

person requires out of necessity including, but not limited 5 to, house hold 

necessities for the aggrieved person and her children, if any, stridhan, 

property, jointly or separately owned by the aggrieved person, payment of 

rental related to the shared house hold and maintenance; 

   (b) disposal of household effects, any alienation of assets 

whether movable or immovable, valuables, shares, securities, bonds and the 

like or other property in which the aggrieved person has an interest or is 

entitled to use by virtue of the domestic relationship or which may be 

reasonably required by the aggrieved person or her children or her stridhan 

or any other property jointly or separately held by the aggrieved person; 

and 

   (c) prohibition or restriction to continued access to 

resources or facilities which the aggrieved person is entitled to use or enjoy 

by virtue of the domestic relationship including access to the shared 

household. 

  Explanation II.—For the purpose of determining whether any act, 

omission, commission or conduct of the respondent constitutes “domestic 

violence” under this section, the overall facts and circumstances of the case 

shall be taken into consideration.” 

18. Now, having taken note of the written arguments submitted by both 

sides and on careful consideration of the evidence of the parties, one thing is 
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crystal clear before this court is that the marriage between the parties is 

undisputed one. The appellants by adducing counter evidence failed to 

dispute the fact that no such marriage ever takes place between the 

aggrieved Parul Das and appellant Amiyo Haloi. Rather in para 4 of the 

written statement respondents admitted the fact that about 4 years 6 

months back aggrieved person came to the house of respondent no. 1 and 

she stayed in the house of respondents as husband and wife and respondent 

No. 1 accepted the aggrieved person as his wife. For the purpose of claiming 

maintenance by aggrieved person admission by appellant that aggrieved 

person has been residing in the house of appellant No.1 as husband and 

wife is sufficient and non-performance of marriage as per Hindu Rites and 

Customs as per appellant No. 1 does not negate the claim of the aggrieved 

person. 

19. As regards the physical and mental torture perpetuated on the 

aggrieved person by Appellant No. 1 and his family members is a fact usually 

happened inside the four walls of the house and only the victim bear the 

burnt of it and she may not be able to disclose each and every physical and 

mental torture perpetuated on her to others because of varied reasons and 

in the context of the Indian cultural mores as the newlywed bride is usually 

reluctant to disclose her pain and agony face by her in her marital house 

because of the fear of breaking the family life or because of fear of 

condemnation by public or due to fear of loss of prestige and honour of the 

family in the estimation of public and many more such reasons but when the 

aggrieved person is pushed in such a situation from where she could not 

come out she has been compelled to divulge her pain and agony to others. 

Therefore, there is less direct witness who can see and narrate such 

incident. 

20. As per Section 3 of DV Act, any act which cause mental or physical 

harm of the aggrieved person or tends to do so includes causing verbal and 

emotional abuse and economic abuse etc constitute domestic violence. In 

the instant case, irrespective of evidence adduce by both sides to counter or 

to prove and disapprove the case against each other the fact remains that 
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both aggrieved person and appellants are living apart and by the act of 

appellants they have created a huge mental fence/ wall which do not permit 

the aggrieved person to go back to her matrimonial house and live a 

peaceful life. In her petition and evidence, aggrieved person, stated that she 

has been deprived by her husband of giving any financial and economic help 

during her stay separately from her husband and prohibition or restriction to 

continue access to resources or facilities which the aggrieved person is 

entitled to use and enjoy by virtue of her domestic relationship tantamount 

to domestic violence. 

21. As per Explanation 2 of Section 3 while determining the question of 

domestic violence the court is to take note of overall facts and circumstances 

of the case and not of any specific act omissions, commissions and conduct 

of a party. Therefore, the overall facts and circumstances of the case is the 

guiding factor for the court in deciding whether to grant any relief to 

aggrieved person or not by a court of law. 

22. In the present case, contrary to the submissions made by the learned 

counsel appearing for the appellants and pleadings in the written statement 

& arguments, it transpires that witnesses of the aggrieved person supported 

her version to the extent that the appellants maltreated the aggrieved 

person by verbal and emotional abuse which amounts to torture as per 

Section 3 of DV Act. 

23. It is the responsibility of the respondents to create a conducive 

atmosphere in the matrimonial house so as to live a peaceful life as husband 

and wife. In the absence of such a circumstance, aggrieved person cannot 

live happily in her marital house and staying in her parental house by 

aggrieved person as contended by the learned counsel for the appellants 

cannot be said to be without any reason for this, appellants are responsible 

and under the law Appellant No. 1 being the husband has the moral and 

legal obligation to create such a fair environment in his house to lead a 

happy marital life by his wife and when he failed to create such an 

environment it is his responsibility to maintain his wife by paying reasonable 

amount of maintenance and in the impugned judgment the learned trial 



Page 13   

 

Criminal Appeal No. 4(S-2) 2021 

 

court after appreciating the evidence of both sides and taking note of the 

provisions of law directed the Appellant No.1 to pay ₹3,000/- per month 

which at any rate cannot be said to be unjust and illegal as the evidence 

adduced by both sides made it crystal clear that the aggrieved person has 

been living separately from her husband. 

24. On the other hand, directing the respondents to restrain themselves 

from committing physical, mental and verbal abuse on the aggrieved person 

is also justified under the facts and circumstances of the case as in the 

absence of such a direction there is likelihood of the appellants committing 

such acts again on the aggrieved person. Therefore, it is a necessity to 

restrain the appellants in order to ensure a peaceful life by aggrieved 

person. 

25. Another direction of the learned trial court to pay ₹2,000/- to 

aggrieved person by appellant No. 1 husband Amiyo Haloi is also justified as 

in the event appellant husband Amiyo Haloi failed to provide accommodation 

to aggrieved person in the shared household he will be required to pay the 

said amount of ₹2,000/- otherwise appellant No. 1 need not pay the same to 

aggrieved person. 

26. Though, the aggrieved person in so many words failed to establish 

the fact that her husband demands money from her nevertheless, there was 

specific allegation on the part of the aggrieved person which also amounts to 

domestic violence within the purview of Section 3 of DV Act for which 

learned trial court directed payment of ₹4,000/- as compensation for mental 

and emotional distress. The said direction also cannot be said to be unjust 

and harsh for the appellants because as per law in such a situation court is 

well within power to direct the appellant husband to make such payment to 

aggrieved person. Therefore, considering all the attending factors, this court 

do not find any fault in the findings of the learned trial court on these 

aspects as well. 

27. In view of the foregoing discussion and reasons, the judgment of the 

learned trial court is upheld. 
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28. Consequently, the appeal stands dismissed. 

29. Let a copy of this judgment along with the case record C.R. case No. 

1035/2017 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for information and intimation to concerned court for doing 

the needful. 

30.  The judgment is signed, sealed and delivered on this the 07th day of 

June, 2022. 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

            (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


