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Criminal Appeal No. 3(S-1) 2022 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri C.B. Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 03 (S-1)/ 2022 

  

Motilal Mahanta   …………………    Appellant. 
 

- Versus – 
 

     Smti Nirmala Devi       ………………    Respondent. 

 

A P P E A R A N C E 

 

For the Appellant  : Sri Anjan Rajkhowa, Advocate. 

  

For the Respondents   :  Sri P.S. Sethi, Advocate.  

    

Date of Argument  : 04-06-2022. 

 

Date of Judgment  : 04-06-2022. 

 

JUDGMENT 

1.  This is an appeal under section 29 of the Protection of Women from 

Domestic Violence Act, 2005 against the impugned order dated 07-02-2022 

passed by learned Judicial Magistrate 1st Class, Tezpur, Sonitpur in 

connection with C.R. Case No. 553/2019 u/s 12 of the Protection of Women 

from Domestic Violence Act, 2005 whereby the learned Judicial Magistrate 

1st Class granted interim maintenance of ₹3,000/- to respondent Nirmala 

Devi and ₹2,000/- to minor son Abhijit Mahanta total ₹5,000/- per month. 

2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that the appellant married respondent on 17-02-2009 as per Hindu 

Rites and Customs and after marriage they started their conjugal life and as 
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a result of their reunion a male child Abhijit Mahanta was born on 29-05-

2010. However, as alleged, the appellant started harassing the respondent 

both physical and mental demanding dowry. 

3. It is alleged that all the family members of her husband subjected 

her torture and appellant threatened if she did not obey the command of his 

family members he will thrown her out of her marital house. Apart from this, 

her mother-in-law and sister-in-law treated her in inhuman manner and 

deprived her of basic necessities of life like entering in the kitchen, using 

bathroom so on and so forth which compel the respondent to leave her 

marital home on 24-07-2012. However, even after lapse of 6/7 months the 

appellant did not made any attempt to contact the respondent even though 

several attempts were made by the father of the respondent to resolve the 

differences amicably and finally on the second week of July, 2013 

respondent came to her matrimonial house in the hope of better and secure 

future and her son was admitted in Little Star School at Biswanath Town but 

as alleged the appellant again thrown her out on 02-09-2015 but respondent 

took her back again in the month of June, 2016 but no such change in terms 

of behaviour is discernible who continued torturing her for 4/5 months and 

on 23-02-2019 respondent fell sick and unable to do household work but the 

mother-in-law and her husband again ousted her from her marital house. 

Following which the respondent filed the present case against the appellant 

u/s 12 of the Protection of Women from Domestic Violence Act, 2005. 

4. In the said petition, it was pleaded that the respondent/ petitioner 

has no source of income whereas her husband appellant/ respondent is a 

businessman and possess 20 bighas of land having tea cultivation and 

vehicle who used to supply tea leafs in the factory and earning ₹70,000/- per 

month. So, she prayed for grant of relief u/s 17, 18, 19, 20 & 22 of DV Act 

including interim maintenance of ₹7,000/- each to her and her minor son. 

5. On receipt of the said case, notices were issued and accordingly the 

respondents appeared before the court and filed their written statements 

denying the allegations of the petitioner. 

6.  During the course of proceeding, the aggrieved person again filed a 

petition No. 289/2021 dated 19-02-2021 praying for interim maintenance of 
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₹6,000/- each total ₹12,000/- per month and the learned magistrate after 

hearing both sides vide impugned order dated 07-02-2022 granted interim 

maintenance of ₹3,000/- to respondent Nirmala Devi and ₹2,000/- to minor 

son Abhijit Mahanta total ₹5,000/- per month. 

7. Being highly aggrieved and dissatisfied with the impugned order, the 

present appeal has been preferred on the following grounds amongst others: 

  i) That the impugned order dated 07-02-2021 was illegal, incorrect 

and unsustainable in law and fact. 

  ii) That the learned trial court failed to consider the fact that the 

appellant has to look after his entire family for which he is not in a position 

to give separate maintenance to the aggrieved person and minor child. 

  iii) That the learned trial court also failed to consider the fact that 

the appellant is ready and willing to take back the respondent and minor 

child but it was respondent who refused to co-habit with the respondent and 

asked for separate maintenance. 

  iv) That the learned trial court failed to consider the fact that for 

granting maintenance under Domestic Violence Act, aggrieved person has to 

prove the alleged domestic violence perpetuated on her by the respondents 

but the learned trial court failed to appreciate this fact. 

  v) That the learned trial court also failed to consider the provisions of 

Section 12(1) of DV Act in its true purport. 

  vi) That in any view of the matter, the impugned order is not 

sustainable in law and fact. Therefore, it is pleaded that the impugned order 

dated 07-02-2022 passed by learned JMFC, Sonitpur, Tezpur is liable to be 

set aside. 

8. Point for determination: 

  “Whether learned trial court passed the impugned order 

dated 07-02-2022 with material illegality and irregularity and failed 

to exercise jurisdiction vested on it in right perspective requiring 

interference by this court in this appeal ?”   
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Discussion, Decision and Reasons thereof : 

9. I have heard the learned lawyers appearing for both sides. 

10. Learned counsel Sri Anjan Rajkhowa appearing for the appellant 

assiduously contended that as alleged in her petition u/s 12 of DV Act by the 

respondent/ aggrieved person, the appellant has no such landed property 

and tea garden of his own and also income of ₹70,000/- per month being a 

businessman and the owner of a vehicle supplying tea leaves in the factory. 

According to learned counsel for appellant in fact; appellant is a wage earner 

and he cannot afford to make interim maintenance of ₹5,000/- per month 

out of his meagre income by being day labour. It is further contended by the 

learned counsel for the appellant that while passing the impugned order 

learned Magistrate failed to appreciate this vital fact and also failed to 

consider the domestic incident report which is available with the case record. 

Therefore, the learned counsel for the appellant contends that at any rate 

the interim maintenance awarded by the learned Magistrate cannot be 

allowed to stand. The allegations of torture meted out to the aggrieved 

person by the appellant and his family members are all false and imaginary. 

11. On the other hand, learned counsel Sri P.S. Sethi appearing for the 

respondent/ aggrieved person arduously contends that the argument of the 

appellant is not true as the appellant has tea garden and he earns regular 

income apart from being the owner of a vehicle. Therefore, the appellant 

can very well afford to make payment of ₹5,000/- per month to the 

aggrieved person and her minor child from his income and ₹5,000/- 

maintenance per month is too little an amount for sustenance of life by the 

aggrieved person and her minor child given the increasing price of every 

household commodities. According to learned counsel for the aggrieved 

person, learned trial court rightly awarded ₹5,000/- per month as interim 

maintenance and there is no fault in it. 

12. True it is that, the learned trial court passed the impugned order 

without consideration of domestic incident report. In this context, learned 

counsel for the respondent placed reliance on a judgment of our Hon’ble 

Gauhati High Court reported in 2011 4GLJ 251 (Basit Mohammad & 

Anr. Appellant Vs. State of Assam & Ors. Respondent) wherein it was 
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held that the law does not impose any precondition upon the Magistrate to 

call for a domestic incident report from the protection officer before passing 

order of maintenance. 

13. Learned counsel for the respondent further contends that the minor 

child of the aggrieved person has been admitted in POLE STAR ACADEMY 

and he has been reading in Class VII in the said school and his school 

admission fee comes to ₹7,080/-. Apart from this, money is needed to 

aggrieved person and her minor child for managing their daily affairs like 

food, clothing, residence etc. Therefore, the interim maintenance granted by 

learned Magistrate according to learned counsel for respondent appears to 

be justified. 

14. Having considered the rival submissions and coming back to the 

findings of the learned trial court in the impugned order dated 07-02-2022, it 

is seen that the impugned order has been passed by the learned Magistrate 

after due consideration of the facts pleaded by both sides and taking into 

consideration the income of the appellant and the necessities of the 

aggrieved person and her minor child for their sustenance. 

15. True it is that, the case of the aggrieved person was at initial stage 

and the case is yet to be establish by the aggrieved person on the basis of 

facts pleaded by both sides by adducing evidence and at this stage, without 

going into the evidence on record, court is required to give some solace to 

the aggrieved person by way of interim maintenance. 

16. In the instant case, irrespective of the fact that the aggrieved person 

is yet to prove the resources and exact income of the appellant by way of 

adducing credible evidence in court but the court cannot shut its eyes to the 

ground realities of life. The admitted fact is that the aggrieved person and 

her minor son have been living separately from the appellant and she stated 

to have no source of income of her own. In such a situation, a legal 

obligation is cast upon the husband appellant to provide a reasonable 

amount of maintenance for sustenance of his wife and minor child till the 

case has been established/ proved by the aggrieved person. Being a 

husband he has moral and legal obligation to maintain his wife and he just 

simply cannot avoid this onerous responsibility by throwing mud to his wife. 
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Therefore, taking into consideration entire backdrop of the case, it is seen 

that learned trial court awarded interim maintenance of ₹3,000/- to 

respondent Nirmala Devi and ₹2,000/- to minor son Abhijit Mahanta total 

₹5,000/- per month. 

17. Aggrieved person being a married woman she is entitled to live her 

life with human dignity and honour as guaranteed under Article 21 of 

Constitution of India and husband just simply cannot thrown out his wife and 

avoid his responsibility of maintaining his wife and son and simply left them 

in wilderness. The scheme of domestic violence act has been brought to 

protect the dignity and prestige of women and provide them space to live 

with honour commensurate with the income of her husband. 

18. Given the high price rise of everyday commodities, it is very difficult 

to live a life without money. In the present case, admittedly, the minor son is 

with the aggrieved person and she has been looking after his education and 

well being and as contended by the learned counsel for aggrieved person 

her minor child has been reading in class VII and his annual admission cost 

₹7,080/- apart from other expenses involved not to speak of expenses 

incurred for food. 

19. Situated thus, the amount of ₹5,000/- interim maintenance per 

month granted by learned Magistrate cannot be said to be in the higher side 

because it is the bare minimum for their sustenance. 

20. As contended by the learned counsel for appellant, even if for a 

moment this court assume that the appellant has no landed property or tea 

garden and he is a day labourer then also he can earn ₹15,000/- per month 

by doing manual work as nowadays minimum daily wage is not less than 

₹500/-. Therefore, the appellant is to spare a share of his income for his wife 

and minor child. 

21. At the time of admitting the appeal, this court, however, allowed half 

of the maintenance to the aggrieved person and to her minor child granted 

by learned Magistrate but after hearing both sides and after due 

consideration of the attending facts of the case, this court do not find any 

fault in the grant of interim maintenance of ₹5,000/- to the aggrieved person 

and her minor child by the learned trial court as the same appears to be 
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bare minimum for their sustenance. If it is reduced, then, it would amount to 

pushing the aggrieved person and her minor son to vagrancy. Therefore, the 

grant of interim maintenance of ₹5,000/- by learned trial court is maintained. 

22. In view of the foregoing discussion and reasons, the appeal is 

dismissed as of having no merit. 

23. During the course of argument, learned counsel for the appellant 

submitted that the appellant is willing to take back his wife and minor son if 

they desire to come back. At the same time, learned counsel for the 

aggrieved person also fairly submits that the aggrieved person is also ready 

and willing to go back to her Matrimonial house provided the appellant 

create a congenial atmosphere of going back to her house and to live as 

husband and wife with dignity and honour. 

24. Given the submissions made by learned counsel appearing for both 

sides, this court is of the considered view that it is in the best interest of 

both sides that they should make every endeavour to restore their conjugal 

life by living together by throwing their ego and vanity and thereby saving 

and securing a better future of their minor child instead of litigating in court 

for no useful purpose. 

25. Let a copy of the judgment along with the case record of C.R. case 

No. 553/19 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for information and intimation to concerned court for doing 

the needful. 

26.  The judgment is signed, sealed and delivered on this the 04th day of 

June, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

            (C.B. Gogoi) 
Sessions Judge, 
Sonitpur, Tezpur. 
   


