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IN THE COURT OF THE ADDITIONAL SESSIONS ruDGE

(FTC), SONITPUR AT TEZPUR

Present: Nisanta Goswami,
Addl. Sessions Judge (Fl-C),

Sonitpur, Tezpur.

CRTMTNAL REVISION NO. 21(5-3) OF 2022

Md, Habibullah
S/o Md, Mahabub Ullah
R/o Boitha Bhanga, PS Tezpur
Dist. Sonitpur (Assam). .......the Revision Petitioner.

- Versus -
1. Musst. Sahida Khatun

R/o Keherukhunda village, PS Dhekiajuli
Dist. Sonitpur, Assam

2. State of Assam
Represented by Public Prosecutor........... Respondents/OPs.

APPEARANCE
For the Revisionist : Sri P.S. Sethi, Advocate.

For the Respondents : Sri Putul Borah, Advocate

Date of Hearing : 20-09-2022.

Date of Judgment : 20'10-2022.

JUDGMENT
Facts of the case:

1. This criminal revision case was registered on the basis of an

application filed under section 397 and 399 of CRPC against the

order dated 2010512022 and 0810612022, passed by learned JMFC

Sonitpur Smt. T. P. M. Baruah in M. R. Case No 7512017 . The
J.J
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revision petitioner has challenged the correctness, legality and

propriety of the orders referred above.

2. The case of the revision petitioner is that the respondent Musst.

Sahida Khatun had filed a petition under section t25 of CRPC

before the Hon'ble CJM Sonitpur, alleging therein that the

respondent and the petitioner got married on 0710612013 socially

as per the Muslim Shariyat Law and both of them started living

together as husband and wife at the house of the petitioner. After

a few months of the marriage, the petitioner demanded dowry of

Rs. 50,000 and the respondent brought the same by asking her

parents. Six months thereafter the petitioner again demanded Rs.

1 lakh from the respondent but this time the respondent failed to

bring the demanded amount. Thereupon the petitioner assaulted

the respondent and drove her out of her matrimonial house. The

respondent came to her parental house on 04/1012015 and since

then she has been living with her poor parents. She also filed a

cpe against the petitioner, being GR case number 2566120L5.

3. The petitioner never came to enquire the well-being of the

respondent and he had not given her any maintenance. The

respondent alleged that the petitioner has agricultural land dnd his

monthly income is Rs. 20,000. The respondent filed a petition

seeking maintenance of Rs. 10,000 per month from the petitioner.

The petition was registered as M.R. Case No 7512017 and it was

transferred to the court of learned IMFC Sonitpur Smt.

.Baruah for disposal.
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4. The petitioner received notice in that case and he contested the

same by filing a written statement. On 1410512022 the said MR

case was fixed for appearance of the parties before the Lok

Adalat. On that date the respondent was present but the petitioner

did not appear. However his advocate was present and he

collected the next date as 1410612022. The advocate for the

petitioner was unaware of the fact that the order fixing their case

on L410612022 was subsequently cancelled by the court and the

case was fixed on 2010512022 and because of this no steps were

taken on 20/0512022 on behalf of the petitioner. The next date

was fixed on 0810612022 for ex parte order. On 08/0612022 the

petitioner's advocate came to know that the case was fixed for

order and he appeared before the court to take steps but by that

time the order was already passed and the petitioner was directed

to pay monthly maintenance of Rs. 5,0001- to the respondent.

Grounds of revision:

5. Being highly aggrieved by the orders dated 2010512022 and

0810612022 passed by the learned JMFC Sonitpur, the petitioner

filed this revision petition , inter alia, on the following grounds:

The learned JMFC Sonitpur committed grave error in lu* u,

well as in facts while passing the orders dated 2010512022

and 0B/0612022 and the same cannot be sustained in law.

The petition in M.R. Case No 7512017 and the sworn

statement of the respondent under section 202 of CRPC

have not disclosed any prima facie case against the

i)

ii)
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petitioner. Hence, the impugned order lacks

the same is liable to be set aside.

The learned court below ought to have given opportunity to

the petitioner to adduce evidence before passing the

impugned order. The learned court has failed to follow the

provisions of section 202,203 and 93 of CRPC.

The allegations made by the respondent are absolutely false

and the proceeding was instituted by the respondent only to

harass the petitioner.

The order dated 2010512022 was whimsical because by the

order dated t410512022 the case was initially fixed on

L410612022 but thereafter the date was altered and the date

was fixed on 2010512022. Subsequently the order was

passed on 0810612022, without giving as chance to the

petitioner for adducing evidence.

vi) The petitioner is a very poor person and is the only bread

, earner in his family, consisting of his old aged parents.

6. On the above premises the petitioner has prayed to set aside the

impugned orders date :t2010512022 and 0B/0612022.

Points for determination:

7. Whether the orders dated 2010512022 and 0810612022 passed by

the learned IMFC Sonitpur Smt. T.P.M. Baruah suffers from lack of

correctness, legality and propriety and the same is liable to be set

aside?

and

iii)

iv)

v)
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Discussion, decision and reasons therqof:

B. I have heard the Learned counsels for both the pafties and

perused the materials on record.

9. During the course of the hearing the learned counsel for revision

petitioner has referred to paragraph 3 of the revision petition. The

learned counsel has submitted that on L410512022 the MR case

was fixed for appearance before the Lok Adalat. In the Lok Adalat

the respondent was present but the petitioner could not appear,

though the advocate for the petitioner was present and he took

the next date to be 1410612022.The advocate was unaware of the

fact that the order fixing the case on 1410612022 was cancelled by

the court and the case was fixed on 20/0512022. As such, no steps

were taken on behalf of the petitioner on 20/0512022 and the case

was fixed for 08/0612022 for ex parte order. The advocate for the

petitioner came to know about this only on 08/0612022 and then

he appeared before the court but by that time already the order

was passed allowing maintenance allowance of Rs. 5000 per

month to the respondent from the date of filing of the petition.

10. The perusal of the case record reveals that vide ordqr dated

L910412022 the case was fixed on 20/05 12022 for further cross of

PW's/submission of affidavit of assets and liabilities. Thereafter on

2710412022 the case record was put up for referring the case to

the National Lok Adalat, scheduled to be held on 1410512022. On

t410512022 the respondent was present and the petitioner

remained absent. Hence the matter could not be settled. The next
,,..-/- date for further cross of PW's was already fixed on 20/0512022,fit .-sl'
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vide order dated lgl}4l2o22. Irrespective of what date-was fixed

in the order passed on the date of the Lok Adalat; the parties were

supposed to be present on 20/05 12022. The record reveals that

initially an order was typed, fixing the next date on 1410612022 for

copy. Apparently that order was wrong and the same was not

signed by the learned Magistrate. Since already a date was fixed

vide order dated 19lO4l2O22, a different date cannot be fixed by

the Lok Adalat. Moreover the case was pending at the stage of

cross-examination of witnesses and it was a proceeding under

section 125 of CRPC. It cannot be posted for furnishing copy. That

apart, representation by advocate is not permissible in a Lok

. Adalat. The revision petitioner has shown a very flimsy ground for

his non-appearance before the court on 2010512022. He has not

even mentioned the reason for his non-appearance before the Lok

Adalat held on t4l}5l2}22. The fact that some advocate came to

the court to collect the next date for appearance on behalf of the

petitioner shows that the petitioner had received notice for

appearance before the Lok Adalat. Even then he preferred to

remain absent in the Lok Adalat. Instead, he sent his counsel for

collecting the next date. The record reveals that the conduct of the

petitioner (opposite party in MR 75120L7) was quite irre$onsible

and it amounts to an abuse of the court process'

11. On 20/0512022 when the petitioner remained absent in the

court without any steps, the court heard the counsel for the

respondent (petitioner in MR 7512017) and fixed the next date for

final order. There was no impropriety or illegality in that order.
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, The learned counsel for the petitioner has also'submitted

that the lower court had not allowed the parties to file their

affidavit regarding their assets and liabilities. This submission also

appears to be devoid of merit since the record reveals that several

dates were fixed by the learned court below for submission of

affidavit of assets and liabilities. The first order in this regard was

passed on 231021202I and thereafter at least twelve dates were

fixed for submission of affidavit regarding assets and liabilities.

The contention of the petitioner that the lower court below had

not allowed him to file his affidavit regarding assets and liabilities

seems to be unfounded.

13. Now I will discuss a little on the merit of the case. The case

record reveals that the present petitioner had contested the case

of the respondent (MR 7512017) by filing a written statement. The

respondent Sahida Khatoon had filed affidavit evidence of 2

witnesses. She filed her own affidavit as PW 1. The petitioner had

cross-examined the respondent (PW 1) at length. However, the

petitioner was debarred from cross-examining PW 2 since he

remained absent on the appointed date. The petitioner had got

sufficient opportunity to demolish the testimony of his wifg and to

shake her veracity.

L4. The respondent (PW 1) has stated in her affidavit that she

got married with the petitioner on the 07106120t3 as per the

Islamic religious rites and since then she started living with the

petitioner as his wife. After a few months of their marriage the

' petitioner demanded from his wife to bring Rs. 50,000 as dowry)J
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from her paternal house. Accordingly she brought Rs. 50,000 and

paid that amount to the petitioner. After about 6 months the

petitioner again demanded Rs. 1,00,000 from the PW 1. This time

the PW 1 failed to meet the demand of the petitioner and

thereupon the petitioner assaulted her and drove her out of his

house. Left with no alternatives, the PW 1 came to live in her

paternal house on 04/1012015 and she also filed a case against

the petitioner, being GR case no 256612015. Since October 2015

the petitioner never came to enquire the well-being of his wife and

he has not paid any maintenance for her. The petltioner is a

businessman and he owns agricultural land.

15. The PW 1 was cross examined at length on behalf of the

petitioner. In her cross-examination the PW t has stated that she

paid Rs. 50,000 to the petitioner in the presence of her mother

and not in presence of any other independent witness. She has

also stated that she has not filed any supporting document to

prove that her parents had withdrawn the said amount from any

bank or any financial institution. When a woman is compelled to

pay money by her own husband under duress; naturally she would

pay the amount in the presence of her family memberp. One

cannot expect that she would invite some strangers to remain

present at the time of payment, with the anticipation that they

would serve as independent witnesses in a possible future

litigation. Moreover it is not necessary that the amount paid must

have been withdrawn from some bank or other financial

institution. The parents of the victim woman may have the cash

amount with them or they may even borrow money from others.
,/V
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The mere fact that there is no evidence of withdrawal of money

from any bank does not necessarily mean that no money was paid.

The PW t has also stated in her cross-examination that she is not

willing to go and stay with her husband as she was subjected to

physical torture. The PW t has admitted in her cross-examination

that in her affidavit evidence she has not specifically stated on

which date and year the opposite party had demanded Rs. 1 lakh

from her. One may not remember the exact date of a particular

event. The demand for money may occur over a period of time

and there may not be a particular date on which the amount was

demanded. A perusal of the paragraph 4 of the affidavit of PW 1

reveals that the petitioner started demanding Rs, 1 lakh from his

wife, while she was still living with the petitioner. As such, it is not

so unnatural if the respondent fails to recollect the exact date or

dates on which money was demanded from her by the petitioner.

16. As regards the income of the petitioner, the respondent (PW

1 in MR 75120L7) had stated in paragraph B and 9 of her affidavit

that the petitioner is a businessperson and he owns agricultural

land and the monthly income of the petitioner is about Rs. 20,000.

In her cross-examination also the PW t had stated that as.per her

knowledge, the petitioner is running a hotel business at his

residence. Thereupon it was suggested on behalf of the petitioner

that he is actually running a Pan shop and not a Hotel. This

suggestion is tantamount to an admission by the petitioner that he

is not an unemployed and that he is running a petty shop. The

petitioner, being an able-bodied person, cannot avoid his

obligation to maintain his wife on the flimsy ground that he is a
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poor person and his income is not stable. In Anju Garg and Ors.

V. Deepak Kumar Garh MANU/SCI L2561 2022 the

honourable Supreme court has observed inter alia that ....it is the

sacrosanct duty of the husband to provide financial support to the

wife and to the minor children. The husband is required to earn

money even by physical labour, if he is an able-bodied, and could

not avoid his obligation, except on the legally permissible grounds

mentioned in the statute. (Emphasis supplied) In the present case

the learned court below had ordered payment of Rs. 5000/- by the

petitioner to his wife. This is a quite reasonable amount of monthly

maintenance, which a Pan shop owner can also afford.

17. Section 125 of CRPC contemplates a summary and speedy

procedure for providing financial relief to a woman who is unable

to maintain herself. It is a provision for social justice to protect a

married woman from destitution and vagrancy. In Vimala (K.) v.

Veeraswamy (K.) (1991) 2 SCC 375 the Hon'ble Supreme

Co-,urt had opined that ...-7. Section 125 of the Code of Criminal

Procedure is meant to achieve a social purpose. The object is to

prevent vagrancy and destitution. It provides a speedy remedy for

the supply of food, clothing, and shelter to the deserteQ wife.

(Emphasis supplied). Regarding the procedure to be followed in

deciding a petition filed under section 125 of CrPC, the Hon'ble

Apex Court had held in Dukhtar Jahan v. Mohd. Farooq

(1987) 1 SCC 624 16. ... Proceedings Under Section 125 [of the

CodeJ, it must be remembered, are of a summary nature and are

intended to enable destitute wives and children, the laffer whether

I
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they are legitimate or illegitimate, to get maintenance in.a speedy

manner. (Emphasis supplied)

18. It transpires from the above that the proceeding under

section 125 of CRPC is supposed to be in the nature of a summary

procedure, the basic purpose of the proceeding being to provide a

speedy remedy to a woman who has been living apart from her

husband under compelling circumstances. In the present case, the

evidence of the petitioner in the maintenance proceeding

(respondent in the revision case) shows that she was subjected to

cruelty by her husband and that she was driven out of her

matrimonial home by her husband. It is also evident that the

respondent doesn't have any income of her own and that the

petitioner also neglected to maintain her. As such, the respondent

is entitled to receive maintenance from the petitioner. The

petitioner has got sufficient opportunity to contest the case of the

respondent. The respondent was cross examined at length on

behalf of the petitioner. Thereafter, the petitioner preferred to

remain absent on the dates fixed. As a result, the case was heard

in the absence of the petitioner.

19. The learned court below had granted Rs. 5000 per mohth as

maintenance to the respondent, which is a meagre amount. As

such, I do not find any illegality or impropriety in the order passed

by the learned IMFC, Sonitpur in MR case number 75 of 2017.

20. In view of the above discussion I do not find any merit in the

revision petition and the same is dismissed.)
*y
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21. Let the lower Court record be sent back along with a copy of

this judgment.

22. Given under my hand and seal of this court on this 20th day

of October 2022.

Miu*
(Nisanta GosWami)

Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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