
rN THE COURT OF THE ADDTTTONAL SESSTONS JUDGE(FTC)

SONITPUR AT TEZPUR

PRESENT : Nisanta Goswami,
Addl. Sessions Judge (FIC),
Sonitpur, Tezpur.

CRTMTNAL RFVTSION NO. 38(q-4) OE 2019

1. Sri Kushal Kumar Das,

S/O Late Umakanta Das,

Resident of Village - Teleria,

PS - Tezpur,

Dist. Sonitpur (Assam) .,.,,.the Appellant/accused.

- Versus -
1. State of Assam

2. Sri Dulumoni Mahanta,

S/o Late Basudev Mahanta,

Resident of village - Balipukhuri Tiniali,

PS - Tezpur,

Dist - Sonitpur, Assam....,.. . Respondents/OPs.

APPEARANCE

For the Revisionist : Mr S. Borah,

Ld. Advocate.

For the State : Mr A Baruah,

Ld Addl. P.P.

None appeared for the respondent No.2/ informant.

Date of Hearing : 05-08-2022.

Date of Judgment : 20-08-2022.n -) ' Date of Judgment :

eJlA^A ^/
Criminal Revision 38 (S-4) of 2019 Page 1



JUDGMENT
Facts of the case:

This criminal revision case was registered on the basis of an

application filed under section 397 and 399 of CRPC against the

order dated 2310912019 passed by the learned Additional Chief

Judicial Magistrate, Sonitpur Ms. A. Rahman in NI case number

68/2013 under section t42lL38 of the Negotiable Instruments Act,

1881.

The case of the revision petitioner, in brief, is that in the original

complaint case filed under section L42lt3B of NI act the

complainant Sri Dulumoni Mahanta alleged that on the basis of a

good relationship with the complainant the present petitioner

obtained Rs. 2,t0,0001- from the complainant in the month of

November 20LZ and he promised to repay the said loan amount

within a few days. But since the petitioner was not able to repay

the amount so he issued a cheque on 071L2120L2 of ICICI bank,

Tezpur branch, being cheque No 013346 of the account number

07090150287L. When the complainant presented the said cheque

a't his payee bank, that is, the State bank of India, Tezpur Bazar

evening branch, that cheque was dishonoured because of

insufficiency of funds. Thereafter a complaint was filed in the court

of the Chief Judicial Magistrate, Tezpur and NI case nurgber

68120L3 under section L42lL38 of NI Act, 1BB1 was registered.

The case was transferred by the learned CIM to the court of

learned Addl. CIM A. Rahman for trial.

1.

2.
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3. After recording evidence of witnesses and hearing arguments, the

case was posted for judgment on 23109120L9. However on

2310912019 the learned court of Addl. CJM passed an order and

disposed of the case on compromise, referring to the compromise

petition filed by both the parties on 1t106120L9. The compromise

petition was marked as Annexure X. In that petition it was

mentioned that both the parties will compromise the case on the

forthcoming dates.

Grounds of reyigion:

4. Being highly aggrieved by the order dated 15.05.2013 and

23.09.2019, the revision petitioner filed this petition under section

397 and 399 of the CrPC on the following grounds:

i) That the case is not maintainable in its present form

The complainant's case is hit by the principles of section 142

and 138 of the Negotiable Instruments Act 1881.

The complainant did not serve the advocates notice to the

accused within time.

Since the procedure prescribed under section 138 of the

negotiable instruments act, 1BB1 was not followed, the case

against the accused ought not to have been registered.and

the Learned Court below ought not to have taken cognizance

against the accused.

The Learned court below had not applied its judicial mind

while passing the orders under revision.

ii)

ii i)

iv)

v)
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Whether the orders dated

be set aside?

15.05.2013 and 23.09.20L9 are liable to

I have heard the Learned counsels for both the parties and
perused the materials on record

For the sake of convenience, it would be apt to reproduce the
orders dated 15.05.2013 and 23.0g.2019. The order dated
15.05.2013 reads as follows, o'cR received on transfer for disposar.

Fixing 27.0s.1J for n/o." Th€ order dated z3.og.zoLg reads as
follows:
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"Complainant is represented.

Accused is absent with steps.

while perusing the record in order to prepare judgment, it is seen that
on II.06.19 both the parties had filed aloint p.tilio, bearing no.2054(A)/I9 stating inter alia that they hav" 

"rit"r"d into an amicable
settlement and as per the mutual settrement, accused is going to pay
the cheque amount.

Heard the ld counsels of both the parties.
They have conceded that parties have already settled their matter'amicably 

outside court. To that effect petition no 20s4 (A)/r9 wasjointly filed by the parties. seen the srid petition. The petition is
marhed today as Ext. 'X'. petition reveals tiat parties have arready
amicably settled the matter.

since offence u/s I3B of NI Act is purery compoundable in ,Jrr.",
therefore, this court hqr no option brri to u"".p, the settrement
between the parties and to drop th" pro"""ding.
This court is not required to ensure repayment of the amount agreedupon by the parties or to proceed trial if the settled amount has not
been paid in compliance of terms and condition agreed between the
parties.

6.

7.

(D*,*u'
Page 4



Therefore, in terms of mutual settlement arrived between the parties
on 11.06.19, this case is disposed of.

Complainant is at liberty to adopt legal procedure to recover his dues
(if any) from the accused."

B. The order dated 15.05.2013 reveals that it was the first order

passed by the Learned magistrate after receiving the case record and

the case was merely fixed for necessary order on the next date. It
was not an order taking cognizance of the offence. The counsel for

the accused has failed to show any infirmity in that order. Moreover,

even if the accused was aggrieved with that order, he could have filed

a revision against that order at an earlier stage. However, the record

reveals that the accused never challenged that order. In fact, in the

subsequent stages of the proceeding the accused appeared before the

court, obtained bail, contested the case by cross-examining the

prosecution witnesses and before fixing the case for judgment, the

Learned counsel for the accused also argued the case. As such, I do

not find any merit in that part of the revision petition in which it was

prayed to set aside the order dated 15.05.2013. That prayer is

accordi ngly dismissed.

9. A perusal of the petition number 2054 (A)/19, marked as exhibit X,

reveals that though it was mentioned in that petition that the accused

and the complainant had made an amicable settlement, the terrns of

settlement were not elaborated in that petition. It was merely

mentioned that the accused shall pay the first instalment on or before

the next date fixed. In the prayer portion of the petition, both the

parties prayed to allow them some time for settlement of the case

amicably after hearing the defence witnesses. This was basically an

adjournment petition and this fact was also reflected in the order
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dated 11.06.2019. In that order the Learned lower court had

adjourned the matter, referring to the joint petition number 2054

(A)/19. It was further observed that the parties were at liberty to

settle their matter amicably outside the court or else the case would

proceed as per law. The case was thereafter posted for defence

evidence.

10. Subsequently on 16.08.2019 the accused declined to adduce

evidence and the case was posted for argument. On the two

subsequent dates the case was again adjourned on the request of the

parties. Thereafter on 09.09.2019 the argument was heard and the

case was posted for judgement on 23.09.2019. However, instead of

pronouncing judgement the Learned court referred to the petition

number 2054 (A)/19 and disposed of the case mentioning that the

parties have entered into an amicabte settlement. The Learned court

had ignored the fact the petition referred by it was an adjournment

petition and already an order was passed there on. The terms of

settlement were not elaborated in that petition, on the basis of which

the accused could have been acquitted.

11."' Section 320 of the CrPC provides that the composition of an

offence under this section shall have the effect of an acquittal of the

accused with whom the offence has been compounded. The provision

for compounding of offences punishable under the Negotioble

Instruments Act is contained in section t47 of the NI Act. However,

Section 147 NI Act does not provide any procedure for compounding

of offences and hence the procedure provided under section 320 of

CrPC is applicable for such cases also. The law in this regard has

)
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been elaborated by the honourable Supreme Court in JIK

and Ors.Industries Limited and Ors. vs. Amarlal V. Jumani

(2012)3 SCC 2sswherein it was observed as follows:

55. Section L47 in Negotiable Instruments Act came by way of
amendment. From the Statement of Objects and Reasons of
Negotiable Instrument (Amendment) Bill 2001, which ultimately
became Act 55 of 2002, these amendments were introduced to deal
with large number of cases which were pending under the N.I. Act in
various Courts in the country. Considering the said pendency, a
'Working Group was constituted to review Section 138 of the N.I. Act
and make recommendations about changes to deal with such
pendency.

56. Pursuant to the recommendations of the Worhing Group, the
aforesaid Bill was introduced in Parliament and one of the
amendments introduced was "to make offences under the Act
eompoundable".

57. Pursuant thereto Section 147 was inserted after Section L42of the
old Act under Chapter II of Act 55 of 2002.

58. It is clear from a perusal of the aforesaid Statement of Objects and
Reasons that offence under the N.I. Act, which was previously non-
compoundable in view of Section 320 Sub-section 9 of the Code has
now become compoundable. That does not mean that the effect of
Section 147 is to obliterate all statutory provisions of Section 320 of
the Code relating to the mode and manner of compounding of an
oifence. Section 147 will only override Section 320 (9) of the Code in so

far as offence under Section L47 of N.I. Act is concerned. This is also
the ratio in Damodar (supra)? see para 12. Therefore, the submission of
the Learned Counsel for the Appellant to the contrary cannot be
accepted.

59. In this connection, we may refer to the provisions of Section'4 of
the Code. Section 4 of the Code, which is the governing statute in India
for investigation, inquiry and trial of offences has two parts.

60. Section 4 Sub-section (1) deals with offences under the Indian
Penal Code. Section 4 Sub-section (2) deals with offences under any
other law which would obviously include offences under the
Negotiable Instruments Act. (See 2007 Crl. Law Journal 3958)
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61. In the instant case no special procedure has been prescribed under
the N.I. Act relating to compounding of an offence. In the absence of
special procedure relating to compounding, the procedure relating to
compounding under Section 320 shall automatically apply in view of
clear mandate of sub-section (2) of section 4 of the code.

L2. It is clear from the above that section 320 crpc is applicable

when an offence under section 138 of the negotiable instruments act

is compounded. As such, when the Learned court below disposed of
the case, relying on a petition filed by the parties ostensibly with the

intention of compounding the offence, the court ought to have

acquitted the accused. Instead of doing so, the court merely

observed that the complainant was at liberty to adopt legal

procedure to recover his dues (if any) from the accused. It appears

that though the Learned court below hastily disposed of the

proceeding, the terms and conditions of the alleged settlement were

not finalized. The terms of the settlement were also not mentioned in

the order dated 23.09.2019. As a matter of fact, the case was

disposed of on the basis of an adjournment petition filed earlier by

the parties jointly, in which the parties merely mentioned that they

have initiated a process of amicable settlement outside the court..i

rnit petition was already acted upon and adjournment was granted

on the basis of that petition. However subsequently on the date of
pronouncing judgment, the court proceeded to dispose of the case

on the basis of that earlier petition. There is an apparent error in'the

order dated 23.09.20L9 and the same is liable to be set aside.

Accordingly, the order dated 23.09.20L9 passed by the Learned Addl.

OM, Sonitpur is hereby set aside.
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13. The case is remanded back to the learned court below to

hear the argument of the complainant and the accused afresh and to

dispose of the case on merit. The Learned court below shall issue

notice to the parties and hear the argument on a convenient date.

L4. Let the lower court record be sent back along with a copy of

this judgment.

15. Given under my hand and seal of this court on this 20th day

of August 2022.

Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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