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]UD GMENT

FACTS OF THE CASE:

1. The prosecution case, in brief, is that on 06/0612020 the informant

Smt. Malati Turi lodged an ejahar at the Rakshasmari Police

Outpost under Dhekiajuli Police Station stating therein that on

0610612020 at about 5 am the accused, who is the father-in-law of

the informant, Sri Biren Turi came to the maternal home of the

informant and informed her that he murdered his own son Sri

Bijoy Turi (Informant's husband) by hitting his head with a

bamboo club, while he was sleeping. The accused also stated that

the informant would not see her husband again. Thereaftgr the

informant went to her maternal home, along with one of their

neighbours Sri Diblu Turi, and saw the dead body of her husband

on the bed and it was smeared with blood. On the previous night

the informant stayed in her maternal home.

2. On the basis of that Ejahar Dhekiajuli PS case No 304 of 2020 was

registered u/s 302 of IPC. Investigation was commenced and after
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completion of the investigation, a charge sheet was 'submitted

against the accused sri Biren Turi u/s 302 Ipc. The accused sri

Biren Turi was arrested on 09.06 .2020 and since then he remained

in custody.

3' Since the offence punishable uls 302 IPC is exclusively triable by

the Court of Sessions, the learned jurisdictional Magistrate

committed the case to the court of Sessions, vide order dated

L411212020, When the accused was produced before the Sessions

court, charge was framed against him uls 302 Ipc. when the

charge was read over to the accused, he pleaded not guilty and

claimed to be tried. Thus, the case proceeded to the trial stage.

4. Whether the accused Sri Biren Turi had murdered his son Sri Bijoy

Turi on 0610612020 by hitting him with a bamboo club?

5. During the course of the trial, the prosecution side adduced

evidence of seven witnesses. The accused was examined u/s 313

of CrPC. No evidence was adduced by the defence. .

6. I have heard the learned Counsel for the accused Sri p.S.Sethi and

also the learned Addl. pp sri Anuj Baruah and I have perused the

records.
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Extra-i ud icia I confession :

7. The prosecution case is entirely based on extra-judicial confession

and circumstantial evidence. On the date of occurrence, the

accused came to the maternal home of his daughter-in-law Malati

Turi, who happens to be the wife of the deceased and also the

informant of this case, and confessed before her that he had killed

his son Bijoy Turi. Malati Turi (PW 1) has stated in her evidence

that accused Biren Turi is her father-in-law and deceased Bijoy

Turi was her husband. The incident took place about one year four

months ago. On the day of occurrence, she was at her parental

home, which is about half kilometer away from her house. At

about 5 am her father-in-law came running and informed her that

her husband was no more and that he had killed her husband. Her

father-ln-law also told her that while her husband was sleeping at

night, he hit him on his head with a bamboo stick. After coming to

know about the incident, the PW 1 immediately went to her house

along with one of her neighbor Dimlu. Arriving at home, she saw

her husband lying on the bed in a pool of blood. There was injury

on his head. Blood was oozing out of the injury in his head. Her

husband was dead at that time. Immediately she rushed to the

Gaonburah Dlpen and reported the matter. The gaonburah

reported the matter to police and thereafter police personnel

came. Police sent the dead body for post mortem and

apprehended the accused. On being asked by police, the accused

told that he hit the deceased with a bamboo stick. The accused

also brought the bamboo stick from the jungle behind theirJJ
fu/ T



residence. The PW l also identified the bamboo stick in,the court

when it was shown to her. she also stated that on the same day of

the incident she lodged the ejahar. pw 1 exhibited the Ejahar as

Ext 1 and her signature as Ext 1(1).

B. In her cross examination the PW t has stated that she has two

sons and one daughter. Her eldest son Bipul Turi is aged about B

years and all the three children are wlth her. At the time of the

incident her mother and maternal grandmother were alive. Her

husband was in the habit of drinking alcohol. After taking liquor by

her husband, sometimes quarrel took place between them. Her

father-in-law makes bamboo baskets in the residence and sells

those. The person Dimlu with whom she came home is still alive

and he is her co-villager. There are two rooms in her in-

laws'house. one is living room and another is kitchen. It is a
kutcha house. The roof and the door is of tin (corrugated sheets).

The door of the house can be easily opened from outside by

pushing it. The PW t has further stated that there is no electricity

connection in her maternal home. She had not seen any weapon

of assault near her deceased husband when she saw him.

9. The learned counsel for the accused has submitted that though

the PW t has stated that after hearing about the incident from her

father-in-law, she went to her husband's house with one Dimlu,

that person was not examined as a witness in this case. The Io
(PW 7) has stated in his evidence that Dimlu was not made a

witness since his parents had not allowed him to be a witness. The

) children and mother of the informant was also not made witnesses
\J.\
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in this case. They could have corroborated the version of the PW

1. The other prosecution witnesses have merely heard the accused

confessing before the police. Since there were no eye witnesses to

the incident, the evidence of extra-judicial confession before the

PW 1 needs corroboration.

10. In this regard the following observations of the Hon'ble

Supreme Court in Balwinder Singh v. State of Punjab 1995

Supp (4) SCC 259 are worth mentioning: An extra-judicial

confession by its very nature is rather a weak Upe of evidence and

requires appreciation with a great deal of care and caution. Where

an extra-judicial confession is surrounded by suspicious

circumstances, its credibilitlt becomes doubtful and it loses its

importance. (Emphasis Supplied). Again in Ramanand vs. State

of Uttar Pradesh AIR2022SC5273the Hon'ble Supreme Court

has observed that: ...The sum and substance of the aforesaid is

that an extra judicial confession by its very nature is rather a weak

type of evidence and requires appreciation with great deal of care

and caution. Where an extra judicial confession is surrounded by

suspicious circumstances, its credibility becomes doubtful and it

loses its importance like the case in hand. The Courts geperally

look for an independent reliable corroboration before placing any

reliance upon an extra judicial confession. (Emphasis Supplied)

11. The evidence shows that the deceased sustained four incised

injuries, which were caused by blunt force impact. The Medical

Officer Dr Diganta Thakuria (PW 6), who conducted the post

mortem examination of the deceased Bijoy Turi, has stated in his
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evidence that on 0610612020 he was posted as Demonstrator of
Forensic Medicine at the Tezpur Medicar college Hospital. on that

day he conducted the post mortem examination of Bijoy Turi. The

rigor mortis was fully developed and crotted blood were seen over

both nostrils and in the left ear. The foilowing injuries were found

in the body:

Four incised wounds of size 3 cm x 0.5 cm, 2 cm x 0.5cm,

1.5cm x 0.4cm and 1cm x 0.4cm were present coronally over

left temporo-parietal region situated 1 cm apart from each

other which were scalp deep.

on dissection of scalp contusion of scalp (collection of blood

due to rupture of superficial blood vessels) seen over left

temporal region of size- 5cm x 4 cm. multiple fracture were

found over the left temporal bone.

Membrane- Defused sub-dural hemorrhage present over

both the cerebral hemisphere.

iv) while examining the stomach it was found healthy and

congested. Stomach contains 150 ml of fluid mixed with food

particles emitting alcohol smell . '

12. The PW 6 has opined that the death was caused due to head

injuries, which were ante mortem and caused by blunt force

impact. The cut injuries were caused by sharp edged weapon. In
his cross examination the PW 6 has stated that the incised injuries

were found in the left temporo-parietal region of the skull. Though

incised injuries were found and the doctor opined that those were

i)

ii)

iii)

SESSIONS 11 1 OF 2O2O
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caused by sharp edged weapon, no such weapon were rbcovered

in this case. One bamboo club was recovered and exhibited by the

prosecution, which is not likely to cause those incised injuries. The

prosecution is also silent regarding the use of any sharp edged

weapon. This, combined with non-examination of some vital

witnesses, as mentioned in Para 9 above, shows that the extra-

judicial confession relied upon by the prosecution was surrounded

by suspicious circumstances. As such, the extra-judicial confession

of the accused doesn't inspire the confidence of this Court.

Confession while in the custody of police:

13. The other three independent witnesses of prosecution (PW

2,3 and 4) had heard the accused confessing his guilt before the

police. PW 2 Khargeswar Turi has stated in his evidence that the

house of accused Biren Turi is at a little distance from his house.

On the date of occurrence at about 7:00 am he heard hue and cry

in the house of accused Biren Turi and then he went there and

saw the dead body of Bijoy Turi, son of the accused, lying on the

bed and smeared with blood. Police arrived there. On being asked

by police the accused confessed that he had killed the deceased

and brought a piece of bamboo which he used to kill his son. pW :
Dipen Borah is the Gaonburah of Mazroumari village. He has

stated that on the next morning after the incident the informant

Malati Turi visited his residence and informed him that her father-

in-law Biren Turi has killed her husband Bijoy Turi assaulting him

' with a bamboo stick. On getting the information the PW 3 went to

the residence of the informant and found the death body of Bijoy
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Turi lying on the ground inside the house. The pw 3 saw a head

injury and blood clotting beneath the head of Bijoy Turi.

Thereafter he made communication with the police of

Rakhashmari out Post. Police came and apprehended Biren Turi

and on being asked he confessed before police, in the presence of

PW 3, that he killed his son Bijoy Turi assaulting him with a

bamboo stick (showing the stick).

14. PW 4 Rajen Kora has stated that the incident occurred in the

month of June 2020 at one night. on getting information about

the incident he along with other villagers went to the residence of

Malati ruri and found the dead body of Bijoy Turi lying on the

ground inside their house. There was blood shedding beneath the

head of Bijoy Turi. PW 4 also stated that accused Biren Turi was

apprehended by police and on being asked Biren Turi confessed

before the police in his presence that he killed his son Bijoy Turi

assaulting him with a bamboo stick.

15. The evidence of PW 2, 3 and 4 shows that all of them saw

the accused after he was apprehended by police. They heard him

confessing his guilt while in the custody of police. That confession

is, however, no admissible in evidence. section 26 of the Indian

Evidence Act provides that - No confession made by any person

whilst he is in the custody of a police-officer, unless it be made in

the immedlate presence of a Magistrate, shall be proved as against

such person. In this context, the following observations of the
" Hon'ble supreme court in Indra Dalal vs. state of Haryana

(2015)11scc31 are worth mentioning: ...section 26 of the
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Evidence Act makes all those confessions inadmissible when they

are made by any person, whilst he is in the custody of a police

officer, unless such a confession is made in the immediate

presence of a Magistrate. Therefore, when a person is in police

custody, the confession made by him even to a third person, that

is other than a police officer, shall also become rnadmissible.

(Emphasis supplied). In the present case accused Biren Turi had

confessed his guilt after he was being apprehended by police and

the PW 2, 3 and 4 overheard that confession. As such, that

confession is not admissible in evidence.

Ci rcumsta ntia I evidence:

16. The law is well settled that in a case based on circumstantial

evidence, the circumstances must be fully established and there

much be a chain of circumstances so complete in nature, which

excludes all hypothesis except the guilt of the accused. In the

present case the circumstances relied upon by the prosecution

wdre not fully established. The extra-judicial confession of the

accused was not duly corroborated though the same was

surrounded by suspicious circumstances. The deceased sustained

incised injuries, but no sharp edged weapon was recovered. The

presence of the accused in the house, where the deceased was

sleeping, during the night preceding the date of occurrence was

also not proved. The Informant (PW 1) had stated in her evidence

that there are two rooms in her in-laws' house. One is living room

" and another is kitchen. The deceased was apparently sleeping in

the living room; in which he lives with his family. Ostensibly there
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was no room in the house for the accused. The sketch map of the

PO (Ext P6/PW 7) is also silent in this regard. Hence the presence

of the accused in the house itself is doubtful. Circumstantial

evidence, relied upon by the prosecution in this case, are not

sufficient to record conviction of the accused.

77. There is sufficient ground to suspect that the accused Biren

Turi had caused the death of his son Bijoy Turi since he had

access to the house in which the deceased was sleeping at the

time of occurrence. There was none other, who could have

probably caused the death of Bijoy Turi. However, in the absence

of cogent evidence, conviction cannot be recorded merely on the

basis of suspicion. In this context the following observations of the

Hon'ble Supreme Court in Raj Kumar Singh @ Raju @ Batya v.

state of Rajasthan (2013) 5 scc 722 are worth mentioning:

...suspicion, however grave it may be, cannot take the place of
proof, and there ls a large difference between something that
"may be" proved and "will be proved". rn a criminal trial, suspicion

no matter how strong, cannot and must not be permitted to take

place of proof. This is for the reason that the mental distance

between "may be" and "must be" is quite large and divides.vague

conjectures from sure conclusions. In a criminal case, the court

has a duty to ensure that mere conjectures or suspicion do not
take the p/ace of legal proof. (Emphasis Supplied).

18. In view of the above, it may be inferred that the prosecution

' has failed to prove the case against the accused Biren Turi beyond
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reasonable doubt. As such, the accused is acquitted and set at

liberty forthwith. Let the accused be released from custody.

19. Given under my hand and seal of this court on this 20th day

of Februa ry , 2023.

Addl. Sessions Judge, FTC

Sonitpur
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