
HIGH COURT FORM NO. (J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

          Tezpur, Sonitpur 
18th January’ 2020 

MISC. APPEAL NO. 9/2019 

Sri Anil Baishya 
S/o (L):  Baliram Baishya 

   Resident of Ward No.10, M. D. Road 
PO & PS –Tezpur 
Mouza - Mahabhairab 

   Dist - Sonitpur, Assam 
   Represented by –  
   Pranab Baishya, Son of Sri Anil Baishya 
   Resident of Ward No.10, M. D. Road 

PO & PS –Tezpur 
Mouza - Mahabhairab 

   Dist - Sonitpur, Assam 
   Being appointed as guardian ad-litem of the  
   Opp. Party appellant as appointed by the trial  
   Court for the purpose of the suit 

      ----- Appellant / Opposite Party  

-Vs- 

Sri Amarjeet Sarmah 
S/o (L):  Bindeswar Sarmah 

   Resident of Rubber Bagan, Tezpur 
Mouza - Mahabhairab 

   Dist - Sonitpur, Assam 
         --- Respondent / Petitioner 

This appeal has been preferred under Section 8 
of the Assam Urban Areas Rent Control Act, 
1972 against the order dated 16-12-2019 of 
Misc.(J) Case No.152/2019 (TS No.25/2017) 
passed by the learned Munsiff No.1 at Tezpur 
and finally came up for hearing on-
08/01/2020 in presence of following 
Advocates:-  

 
Counsel for Appellant : Sri A. K. Paul 

Counsel for Respondent  : Sri P. C. Sarma 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.9/2019 has been arisen out of an appeal preferred 

by Appellant/opposite party under section- 8 of the Assam Urban Areas Rent 
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Control Act, 1972 against the order dated 16-09-2019 passed in Misc. (J) 

No.152/2019 by Learned Munsiff, No.1, Tezpur, and Sonitpur.  

2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

Petitioner/Respondent 

4. The case of respondent/Petitioner appears that Appellant/O.P being the 

landlord instituted title suit against him for recovery of the suit house and 

premises after evicting him along with his men and materials and for 

recovery of arrear of rents, future rents, mesne profits etc. from him 

showing the ground of bonafide requirement and defaulter in payment of 

money rent, which is being contested by the petitioner by filing written 

statement. It is further pleaded that petitioner/respondent has been 

occupying and possessing the tenanted room by running his small business 

of repairing two wheelers vehicle and earning his livelihood and also 

depositing the monthly rent of the tenanted premises from the month of 

January 2017 without any default. But in the evening of 25-04-2018 the 

tarja walls, which were surrounding the one part of tenanted premises, were 

flown away by the storm and the room became open and 4/5 numbers C.I. 

Sheets, which were affixed temporarily on the roof became loose and getting 

down towards the downward side. In the morning of 26-04-2018 the 

petitioner requested the opposite party to repair the said open room by 

fixing new tarja walls and to fix the loose C.I. Sheets with new knotting with 

wire but the opposite party refused to do the same for which the petitioner 

himself started to repair the said room by calling laborers and also by 

purchasing new tarja walls, but the opposite party obstructed the petitioner 

in repairing the same. In spite of such obstructing although the petitioner 

tried to repair the said room but the opposite party misbehaved him and 

informed the police but after showing all documents and papers to police the 

opposite party was directed to repair the room by himself but till date the 

opposite party has not repaired the said room nor the petitioner is permitted 
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for repairing the same. Thus, the petitioner has prayed to direct the opposite 

party to repair the said room immediately being the landlord without 

suffering any losses to the petitioner.   

OP/APPELLANT’S CASE 

5. The Opposite Party /appellant, contested the Misc. (j) case of the 

petitioner/respondent by filing written objection both in law and facts and 

further submitted that the petition preferred by the petitioner is not 

maintainable and the opposite party has claimed to construct RCC building at 

the suit premises as the present condition of his residential house is in 

dilapidated stage but the opposite party could not start the construction yet 

as the petitioner refused to vacate the suit premises. It is again stated that 

the petitioner has not specifically mentioned that when of the two rooms has 

been destroyed by storm and hence, the instant suit intentionally concealed 

the material for illegal gain. The petitioner is tenant as regards of two 

rooms. Out of which since very beginning he is using one room for his 

garbage and another room for strong his tools and machineries and two 

wheelers of customers left any is intact as it was earlier and he is running his 

shop smoothly without having any disturbance or any kind of problem. Other 

room which is used for strong the scrap material its 3 side’s thatched walls 

as well as ekchali C.I. Sheet roof are intact. Only the back side thatched wall 

is damaged naturally being old one and not by effect of any storm as he 

claimed. In spite of that he is using the same as earlier without having 

problem as on today. To store scrap material no such protection is 

necessary. Further, the opposite party denied to repair the suit room 

because it will be unnecessary spending of money as he was ready to 

destroy the same for construction proposed RCC building.  Thus, the O.P 

prayed to dismiss the prayer with cost.  

6. Accordingly, respondent/petitioner in Misc.(J) case No.152/2019 prayed to 

pass an order against the plaintiff/opposite party to perform the duty of 

landlord in favor of the tenant/defendant and Ld. Munsiff No.1, Sonitpur, 

Tezpur on 16-09-2019 allowed the prayer of petitioner/respondent directing 

the O.P/Appellant to perform his duty within 15 days as landlord and being 
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highly aggrieved with the order dated 16-09-2019, the appellant/opposite 

party preferred the instant appeal upon the following grounds :- 

GROUNDS OF APPEAL 

1. That the order impugned hereby is illegal, unjust and 
improper both in law and facts involved in the matter and 
as such liable to be interfered with and set aside; 

2. The while passing the impugned order the learned trial 
court has committed grave error both in law and facts and 
as such it is not sustainable in law; 

3. That while passing the impugned order the trial court not 
only appears to be biased but also it violates the principles 
of natural justice for not giving a fair chance to the 
appellant for hearing and to file written objection on 
genuineness and acceptability of the commoner’s report; 

4. That the learned trial court from the materials available on 
record was not pleased to pass order for repairing of the 
shop rooms and as such ordered for survey commission. 
The survey commissioner’s report which is submitted in 
record should not have been relied upon as sole basis for 
passing the impugned order that to without examining its 
veracity by giving a fair chance to both the parties for 
cross-examination; 

5. That the survey report submitted by the commissioner as 
appointed by the trial court is totally baseless and has 
concealed the actual facts. The commissioner has taken 
several photographs of the shop rooms from different 
angles in presence of both the parties. Unfortunately, the 
survey commissioner showing his biasness has not 
enclosed the photographs taken by his mobile phone. More 
also the alleged damages as shown in the report do not 
tally in any way with the contents of the petition filed by 
the respondent before the trial court. 

6. That the learned trial court while passing the impugned 
order has not considered that respondent is a tenant of the 
appellant in respect of two katcha temporary shop rooms 
and premises. There is no contract with respondent that 
appellant should continue the tenancy year after year. It is 
apparent on the face of record of the suit that prior to filing 
of the suit respondent tenant was asked to vacate the shop 
rooms and premises for his bonafide requirement as he 
decided to construct RCC multistoried building there for 
residential as well as business purpose and for that he has 
got approved plan from the Municipality. The learned trial 
court miserably failed to consider that the appellant already 
is suffering a lot for not vacating the shop rooms and 
premises should suffer more if he deferring his plan 
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repairs/reconstructs the shop rooms and premises with 
further investment as because he has no plan to retain the 
existing katcha rooms.  

7. That on any other ground or grounds the Hon’ble court 
may deem fit and proper to interfere with and set aside the 
impugned order.     

7. After admission of the instant Misc. Appeal, notice was issued upon the 

petitioner/Respondent and the respondent receiving notice appeared before 

this Court and contested the Misc. Appeal.   

POINTS OF ARGUMENT PUT FORWARDED BY BOTH THE SIDES 

8. I have heard both sides and perused the entire case record carefully. Ld. 

Advocate appearing on behalf of the appellant vehemently submitted before 

this Court that Learned trial court at the time of passing the order dated 16-

09-2019 in Misc. (J) Case No.152/2019 erred in law and facts in allowing the 

prayer of the petitioner/respondent.   

9. Per contra, learned advocate appearing on behalf of the respondent firmly 

acquiesced before this court that learned trial court has rightly passed the 

order directing the opposite party/plaintiff to perform his duty as landlord by 

repairing the suit houses within 15 days from the date of the order.  

10. In the light of argument put forwarded by both the sides, I have carefully 

gone through the order dated 16-09-2019 passed by Ld. Munsiff No.1 along 

with the entire case record. In the light of the pleadings of the petitioner 

/respondent as well as the points of argument put forwarded by both the 

sides, this court shall try to answer the following articulated questions :  

1.   Whether the learned Munsiff No.1, Sonitpur, Tezpur 

erred both in law and facts in allowing the prayer of 

the petitioner/respondent in the Misc. (J) case 

No.152/19? 

2.   Whether the order passed by Munsiff No.1, 

Sonitpur, and Tezpur suffers from materials 

irregularities and passed without consideration of 

factual aspects of the case?  

3.   Whether the learned Munsiff No.1, Sonitpur, Tezpur 

at the time of deciding the Misc. (J) case No.152/19 

ignored the settled provisions of law?   
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11. In the Memo of Appeal the Appellants/O.P side, empathetically pleaded that 

the order passed by Learned Court below violates the principles of natural 

justice for not giving a fair chance to the appellant for hearing and to file 

written objection on genuineness and acceptability of the commissioners 

report. During the time of hearing Learned Advocate appearing on behalf of 

the Respondent/Petitioner, submitted that learned court below at the time of 

passing the impugned order dated-16/09/2019, not given any chance of 

hearing to the both the sides. 

12. In the light of aforesaid circumstances this court thinks it deem fit and 

proper to answer the question raised by the appellant side over none 

providing of any chance of hearing against the report of commission and 

passing the order on the basis of the report. This court has perused the LCR 

and particularly order dated-16/09/2019 passed by Learned Court below and 

from where it finds that Misc. (J) No-152/2019 arisen out of a petition filed 

under section-6 of Assam Urban Areas Rent Control Act, 1972 and 

accordingly, Learned trial court below vide its order dated-16/08/2019 

directed Civil Nazir of the court to visit the disputed premises in presence of 

both the parties and also to submit a report to the effect that whether any 

immediate repairmen of the suit is necessary and subsequently, on-

16/09/2019 the court passed its initial order stating that no report submitted 

and issued remainder to submit report. Thereafter, on the same day when 

the report submitted by Civil Nazir the Learned court below passed the 

following order----“Later on---seen the report as submitted by Civil Nazir vide 

which it is stated that on-06/09/2019 at 12-30 pm he visited the suit 

premises along with process server Suren Hazorika and plaintiff and 

observed that the house situated at the northern side of the suit premises is 

not in a position for use as bamboo wall and post have dilapidated. It is 

again stated that the northern wall of the house situated at the southern 

position also becomes dilapidated. Hence, for the purpose of the security as 

well as business the both houses situated in the suit premises required 

repayment.” Thereafter Learned Court has directed the O.P/Appellant to 

perform his duty.  
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13. Now both the parties appearing before this court first appellate informed the 

court that learned court below at the time of passing that order not given 

them any opportunity to be heard. Hence, it is crystal clear from the record 

that no chance of hearing was provided to the counsels of both the sides at 

the time of passing the order. The learned Advocate appearing on behalf of 

petitioner/respondent evidently submitted that he also was not been heard 

even if the order favors the case of his Clint and in the order itself nothing is 

clear as to which of the counsel of rival parties were given chance of 

hearing.  

14. Therefore in the light of all the aforesaid discussions this court finds that 

learned court below erred both in law and facts at the time of passing order 

dated-16/09/2019 as learned court failed to provide reasonable opportunity 

to the learned counsels of both the parties. Learned court below further 

failed to provide any opportunity to the appellant/O.P side to submit their 

reply against the report of Civil Nazir and such procedural mistakes 

committed by the learned court below renders the order dated-16/09/2019 

bad in law as well as facts. Undeniably, Learned Court below being 

competent court of jurisdiction has power to pass order in view of Section-6 

of Assam Urban Areas Rent Control Act, 1972 in appropriate cases and in 

most of the cases learned court may pass order against the Landlord without 

having any report from commissioner and such order may be pass against 

the landlord to perform his duty merely on being satisfied with the prayer 

filed in support with an affidavit. But where the court directs the Civil Nazir 

to submit his report over the condition of the suit premises and on arrival of 

the report the court before passing an order under section-6 of Assam 

Uraban Areas Rent control Act, obliged to give a fair chance of hearing to 

the O.P. Here in this case the learned court has not provided any 

opportunity to the Petitioner and O.P before passing the impugned order 

dated-16/09/2019 and such fact also admitted by the petitioner/respondent 

side. 

15. The O.P/Appellant in his Memo of Appeal raised objection regarding the 

factual matrix of the entire dispute and this court observed that those facts 
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needs to be adjudicated in the original suit pending between the parties and 

furthermore, those facts pleaded by the appellants were not been 

adjudicated by the learned court below in order dated-16/09/2019 and this 

first appellate court having constricted jurisdiction as per order order-43 of 

CPC cannot decide those facts in the instant appeal.  

16. Therefore, in the light of all the aforesaid discussions this court is 

constrained to opined that learned court below erred both in law and facts at 

the time of passing order dated-16/09/2019 and as such same deserves 

interference from this first appellate court and consequently, same is set 

aside by way of remanding back the case along with order of this court to 

the learned court below with a direction to pass fresh order on the prayer of 

petitioner/respondent affording opportunities to the rival parties. Learned 

trial court shall decide the prayer of petitioner/respondent within three 

month from the date of passing the order of this court and shall provide 

reasonable opportunities to the parties.  

17. In the result Misc. Appeal is allowed without any cost and both the sides 

shall bear their respective cost. Send back the Case Record, along with a 

copy of this Order to the Ld. Munsiff No.1, Tezpur forthwith.  

18. Order is delivered under the seal of the Court on the 18th day of January’ 

2020. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


