
Misc. (J) No-94 of 2019 
M/s Universal Enterprise Bonded Warehouse Vs. Prasanta Buragohain & Ors 

 

Assam Schedule VII: Form No. 132 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

18th day of January, 2020 
MISC. (J) NO. 94/2019 

(Arising out of M.S. No.6/2018) 
 

  M/s Universal Enterprise Bonded Warehouse 
 
     -- Petitioner/Plaintiff    

   -Vs.- 
 

  Prasanta Buragohain & Ors 
----- Opp. Party 

 

A petition under Sect.151 of Code of 
Civil Procedure and finally came up for 
hearing on-09/01/2020 in presence of 
following Advocates:-  

 
Ld. Advocate appeared for the petitioner          : - Mr. B. Nath 
Ld. Advocate appeared on behalf of OP  : - Mr. S. K. Singh 

 
Petitioner’s case 

1. Petitioners case appears to be in a narrow campus is that 

petitioner/defendant submitted W/S with a prayer of vacating the exparte 

order dated-03/03/2018 and Hon’ble Court allowed the prayer of 

petitioner/defendant on-01/11/18 by way of setting aside the order of 

exparte dated-03/03/18 and further directed the defendant to pay cost of 

Rs.500/- as condition precedent. That the condition for vacating the order 

of exparte was to pay the said cost before DLSA, Sonitpur. That 

defendant due to his serious trouble of ailment failed to contact his 

counsel and further failed to deposit the cost and accordingly learned 

counsel of defendant informed the matter to court but the court vide its 

order dated-1/11/18 rejected the prayer to deposit the cost and 

expunged the W/S.  Thereafter the counsel of the defendant had served 

advocate notice about his inability to conduct the case in absence of 

defendant and on receiving said notice defendant appeared and 
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submitted petition dated-20/05/2019 praying to allow him to conduct the 

case by his earlier engaged counsel and accordingly the Hon’ble court 

allowed his prayer. Now the defendant prayed to allow him to deposit the 

cost of Rs.500/- and further to allow the W/S otherwise the defendant 

shall be deprived of justice. Hence, the defendant prayed to alter the 

order dated-1/11/18 in view of section-151 of CPC and to allow the 

defendant to deposit the cost.  

OP’s case 

2. Per contra, the plaintiff/O.P raised strong objection against the prayer of 

defendant/petitioner by way of presenting the written statement both in 

law and facts. The plaintiff/O.P in his written statement pleaded that the 

whole attitude of the defendant is to delay the adjudication of suit and it 

is clear that there was negligence in making appearance for which the 

suit proceeded exparte against him and he filed Misc. (J) No-29/18 under 

order-9 Rule 7 of CPC for setting aside the order and accordingly Hon’ble 

Court vide it’s order dated-01/09/18 permitted the defendant to contest 

the suit by filling W/S with a condition to deposit cost of Rs.500/-. That 

though the defendant submitted his written but he never came to deposit 

the cost of Rs.500/- and accordingly, the Hon’ble Court expunged the 

W/S on -1/10/18 and since then a period of one year already passed and 

plaintiff already submitted is evidence on-16/12/2019. That the prayer of 

defendant is not maintainable as in view of specific provision of section-

148 of CPC the court cannot invoke inherent power under section-151 of 

CPC to extend the time for deposit of cost. Under the above said the 

plaintiff prayed to dismiss the prayer defendant with cost.  

3. In the light of pleadings of both the sides, this court finds that 

defendant/petitioner prayed to alter the order dated-01/11/2018 and to 

allow the defendant to deposit the cost and accept his written statement 

by exercising the inherent jurisdiction of the court as per section-151 of 

CPC. The plaintiff/O.P, denied the version of defendant and prayed to 

dismiss the prayer of defendant by setting forth pleadings on facts as well 

as law. 

4. Certainly, neither the petitioner nor the O.P have adduced any sort of 

evidences before this court. The prayer of defendant and written 
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objection of plaintiff submitted in support with affidavits. Heard both the 

sides and perused the entire pleadings on record. 

5. Ongoing through the pleadings on record this court finds followings facts 

to be admitted:-   

 That this court vide order dated-03/03/2018 proceeded 

exparte against the defendants as on receiving 

summons non have appeared before the court; 

 That on-03/04/2018, defendant filed prayer under 

order-9 Rule-7 for setting aside the order of exparte 

along with copy of W/S and accordingly Misc.(J) No-29 

of 2018 was registered; 

 That on-01/09/2018 prayer of defendant was allowed 

with cost of Rs.500/- and W/S was accepted; 

 That direction to deposit of cost of Rs.500/- was 

condition precedent of that order dated-1/09/2018 and 

subsequently, defendant failed to deposit the cost till 

01/11/2018 and my learned predecessor expunged the 

W/S as the defendant failed to pay the cost; 

 That defendant again on-20/05/2019 appeared before 

this court and prayed to permit him to represent in the 

suit through his earlier counsel and his prayer was 

allowed; 

 Now the defendant prayed to alter the order dated-

1/11/2018 and permit him to deposit the cost and 

accept his written statement by exercising the inherent 

power under section-151 of CPC. 

6. In the light of aforesaid admitted facts, this court now desires decide 

whether it is fit case where inherent power under section-151 of CPC may 

be exercised in allowing the prayer of defendant. Prior deciding the 

maintainability of the prayer filed by the defendant this court let have a 

glance over the settled provisions of law. Section-151 of CPC postulates 

that ---“Nothing in this code shall be deemed to limit or otherwise 

affect the inherent powers of the court to make such orders as may be 

necessary for the ends of the justice or to prevent abuse of the process 

of the court.” 

7. In the light of settled provisions of law of exercising the inherent 

jurisdiction this court finds that the inherent powers saved by Section- 

151 of the Code are not over the substantive rights which any litigant 

possesses. Specific powers have to be conferred on the Courts for 

passing such orders. 
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8. In Ram Chand and Sons Sugar Mills v. Kanhayalal [1961] 1 S.C.R. 

884, the Hon’ble Apex Court held that the Court would not exercise its 

inherent power under Section-151 of CPC if it was inconsistent with the 

powers expressly or impliedly conferred by other provisions of Code. It 

had opined that the Court had an undoubted power to make a suitable 

order to prevent the abuse of the process of the Court. 

9. In M/s Jaipur Mineral Development Syndicate v. The 

Commissioner of I.T AIR 1977 SC 1348, Hon’ble Supreme Court has 

maintained that the Courts had power under Section 151, in the absence 

of any express or implied prohibition, to pass an order as may be 

necessary for the ends of justice or to prevent the abuse of the process 

of the Court. 

10. Furthermore, it is the established principle of law that where there are 

express provisions of law providing the rights and liabilities of the litigants 

then the powers as provided in section 151 of the Code of Civil Procedure 

cannot be invoked. The reason behind the same is that when the 

legislature being well acquainted with the condition of the society and 

also be considering the desire of the people expressed the views in the 

form of law prohibiting exercise of some rights and powers by the court, 

the courts of law cannot presume something imaginary or exercise such 

powers on its own motion. (Monohar Lal Chopra V. Seth Hira Lal 

AIR 1962 SC 527). 

11. It is common ground that the inherent power of the court cannot override 

the express provision of law. In other words, if there are specific 

provisions of the code dealing with particular topic and they expressly or 

by necessary implication exhaust the scope of the powers of the court or 

the jurisdiction that may be exercised in relation to a matter, the inherent 

power of the court cannot be invoked in order to cut across the power 

conferred by the code. (Arjun Singh Vs Mahindra Kumar and others 

AIR 1964 SC 993). 

12. In the case of Keisham (O) Chaoba Devi and Others V. Keisham 

ManiharSingh and another, reported in 2007 (1) GLR 668, the Hon’ble 

Gauhati High Court held that the inherent powers given under section 

151  of CPC are plenary in nature and are not subject to any control by 

other provisions in the Code. The inherent power bestowed under Section 
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151 C.CPC is in addition to the powers specifically conferred in the code 

and the courts are free to exercise this power bonafide and in the interest 

of justice, the only limitation to exercise this inherent power is that such 

power should not be in conflict with other provision of law. To put it 

differently, the inherent powers should not be exercised if the C.P.C 

provides alternative remedy for the situation.    

13. Now coming to the instant case in hand this court perceived that the 

conduct of the defendant appears to be casual as the defendant failed to 

deposit the cost since of Rs.500/- since from 01/09/2018 till 01/11/2018 

and there is no reasonable excuse put forwarded by the defendant for 

none compliance of the order passed by this court. Furthermore, my 

learned predecessor in office vide its order dated-01/09/2018, 

20/09/2018 & 1/10/18 asked the defendant to deposit the cost and 

failure on the part of defendant leads rejection of his prayer to deposit 

the cost amount on-01/11/2018 and consequently his written statement 

was expunged. The orders passed by my predecessor in office dated-

01/09/2018, 20/09/2018, 1/10/18& 20/11/2018 were not been 

challenged in any higher forum. It is very much evident from the entire 

case record that from 20.11.2018 the defendant represented through his 

counsel till 11.03.2019 and during those period no endeavour made by 

the defendant for setting the aside the earlier orders through which the 

W/S filed by the defendant was expunged and prayer of time for deposit 

of cost was rejected. The defendant side rather prayed time to cross-

examination of PW’s for two consecutive dates i.e.on-11.3.19 & 1.4.19. 

Thereafter learned counsel of defendant on-1.4.19 prayed before the 

court to serve notice upon the defendant and notice was issued upon the 

defendant and on receipt of Advocate notice on-20/05/2019 the 

defendant appeared and prayed to engage his earlier counsel and his 

prayer was allowed. At this stage it needs to be mentioned here that 

prayer of defendant was allowed on the aspect of representing him by his 

earlier advocate. Thereafter the defendant prayed to alter the earlier 

order dated-1/11/2018, in view of section-151 of CPC, which is not 

tenable in the eye of law. The entire conduct displayed by the defendant 

appears to be negligent and further his conduct shows that he wants to 

drag the matter for an indefinite period. 
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14. As we have discussed in the foregoing discussions that the power of 

extension of time is very much provided in section-148 of CPC and the 

prayer of defendant for payment of dues rejected my predecessor in 

office on-1/11/2018 and said order not been challenged till date and now 

the court can not alter order dated-1/11/2018 by invoking its inherent 

jurisdiction in view of section-151 of CPC. The settled propositions of law 

says that in absence any specific provisions of CPC to meet with a 

particular situation or to prevent abuse process of law or to prevent gross 

miscarriage of justice a court may exercise its inherent power. In other 

words inherent power exercised by the court to fulfil the demand of 

justice not to defeat the justice or not to override the settled provisions of 

law. The principles of law is that the basic of use of inherent power is to 

protect the justice from its miscarriage and such use should be bonafide 

and not to frustrate the settled provisions of law.  

15. In this case no such circumstances arisen where the court may exercise 

the inherent power of the court to alter the earlier order dated-

1/11/2018. The defendant side by way of displaying his negligent attitude 

failed to comply the direction of the court long before and now he wants 

to bring on record his W/S by way of invoking inherent power of the 

court. The plaintiff has already submitted his evidence considering the 

fact that defendant has no W/S and at this stage if the court allows the 

prayer of defendant it will prejudice the plaintiff and further conduct of 

the defendant does not deserves any sympathy from the court in 

existence of order dated-1/11/2018 and it is not a case where the 

defendant prayed to review its earlier order dated-1/11/2018. Hence, 

justice would be defeated if the prayer of defendant is allowed by the 

court to alter the earlier order passed by this court.  

16. Therefore in the light of all the aforesaid discussions this court is 

constrained to opine that it is not proper case where this court may 

exercise its inherent power to alter its earlier order dated-1/11/2018 and 

furthermore, the defendant side failed to show any justifiable reason 

upon which he may be enlighten with any benefit as prayed for. 

17. In the result prayer of defendant is stand rejected due to devoid of 

merits. Both the sides sets at liberty to bear their respective cost. Instant 

Misc. (J) is disposed of accordingly.  

Civil Judge 
Sonitpur, Tezpur 


