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FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

 

BEFORE THE COURT OF MUNSIFF, GOHPUR 

________________________________________________________________ 

PRESENT: Raj Sekhar Duara,  

Munsiff, Gohpur 
 

Monday, the 17th day of February, 2020 

________________________________________________________________ 

Title Suit No. 05 of 2016 

1. Sri Bhim Bahadur Thapa 
2. Sri Nar Bahadur Thapa 
3. Sri Til Bahadur Thapa 
 

All are sons of Late Kharga Bahadur Thapa 

Resident of Village- Missamari, 

P.S. Halem, Mouza-Halem, 

District-Biswanath                         ……………Plaintiffs  

        
-Versus- 

        Sri Tulsi Gogoi 
       S/O-Phuleswar Gogoi 

   Resident of Village- Missamari, 

   P.S. Halem, Mouza-Halem, 

   District-Biswanath           ……………Defendant 

 
     Smt. Tirtha Maya Thapa 

     W/O-Late Kharga Bahadur Thapa 

   Resident of Village- Missamari, 

   P.S. Halem, Mouza-Halem, 

   District-Biswanath                     ……………Proforma Defendant 
 
 

________________________________________________________________ 
This suit coming on for final hearing on 22.01.2020 in the presence of - 

Mr. Arnab Kumar Das,                                    Advocate for the Plaintiffs 

Mr. Kulen Das,                                                   Advocate for the Defendant 

________________________________________________________________ 
and having stood for consideration to this day, the Court delivered the following Judgment : 
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J U D G M E N T 

1. This is a suit for declaration of right, title, interest, recovery of possession and 

permanent injunction. 

 

PLAINTIFF’S NARRATIVE OF FACTS 

2. The concise facts leading to the filing of this instant suit can be surmised as: the 

Plaintiffs are the permanent residents of village – Missamari under Mouza- Halem, in the 

District of Biswanath (Assam) and the pro forma defendant is their mother living with 

them. It is averred that their grandfather (predecessor-in- interest), Chandra Bahadur 

Thapa was the absolute owner of a land measuring 02 Bighas, 03 Kathas, 4 Lessas 

covered under Dag number 256 and land measuring 5 Bighas covered by dag number 

258 under periodic Patta number 21 situated at the aforementioned address. It is stated 

that after the demise of their predecessor in interest, the said land was inherited by his 

wife late Dhanamaya Thapa (grandmother of the plaintiffs/ pro forma Defendant), his son 

Kharga Bahadur Thapa (father of the plaintiffs), Ombang Thapa (uncle of the plaintiffs) 

and Purna Bahadur Thapa (uncle of the plaintiffs). After the subsequent demise of their 

grandmother and their uncle, Ombang Thapa, the father of the plaintiffs and their other 

uncle jointly sold an area measuring 01 Bigha, 02 Kathas, 10 Lessas out of the land 

measuring 5 Bighas covered by Dag number 258 to the Defendant in the year 1986 and 

subsequently the name of the Defendant was mutated as per order dated 31.03. 1986 of 

the then Circle Officer of Halem Revenue Circle. It is further contended that again in the 

year 1987, an area of 03 Bighas of the land covered by dag number 258 was sold to 

one, Sri Nandeswar Gogoi and the name of the said person was subsequently mutated. 

After the aforesaid two transfers, land measuring 02 Kathas, 10 Lessas remained with 

the father and uncle of the plaintiffs in the land covered under dag number 258.  

 

3. In the year 1995, the father of the plaintiff had expired and subsequently in 1996, their 

uncle, Purnabahadur Thapa who remained unmarried during his lifetime, also breathed 

his last. After their demise, the plaintiffs along with their mother became the joint owners 

of the “Schedule A” land which included 02 Kathas 10 Lessas in Dag number 258 and 02 
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Bighas, 03 Kathas, 4 Lessas covered under Dag number 256. It is alleged that the 

Defendant in the month of June, 2010 after having made an unauthorized entry, had 

illegally encroached the entire property of the Plaintiffs, leaving only a plot of land 

measuring 02 Kathas under Dag No.256 of P.P No 21 situated on the South Eastern side 

of the “Schedule A” land. It is also contended that the illegal act was done in the absence 

of plaintiff no. 1 and 2, after having taken advantage of Plaintiff 3, who is a blind person 

and was residing there with their mother and was incapable of averting such trespass 

and subsequent grabbing. The plaintiffs tried to reclaim their lost land described under 

“Schedule B” but the defendant resisted and withheld the same, illegally. It is lastly stated 

that the plaintiffs made several attempts to get their rightful property back and had even 

resorted to reporting the matter to the police but it is alleged that no action was taken in 

that regard. Having left with no other recourse, the Plaintiffs as a last resort have filed 

this instant suit against the Defendant for declaration of their right, title and interest 

over the suit land and for recovery of possession of the suit land described in “Schedule 

B” by evicting the Defendant with his men and materials and also for a permanent 

injunction. 

 

DEFENDANT’S NARRATIVE OF FACTS 

 

4. The Defendant in compliance with the summons served had filed his written statement. 

The Defendant after firmly denying the averments of the plaint has contended that the 

disputed land originally stood in the name of Kharga Bahadur Thapa (father of the 

plaintiffs), Amar Bh. Thapa (uncle of the plaintiffs) and Purna Bahadur Thapa (uncle of the 

plaintiffs) who were all sons of Late Chandrabir Thapa. It is stated that Kharga Bahadur 

Thapa and Purna Bahadur Thapa sold land measuring 02 Bighas covered under Dag 

number 269/248 (old) of Periodic Patta number 62 by executing a registered sale deed 

number 2668/2606 of 1978 dated 08/11/1978 of Sub- Registry office, Sootea in favour of 

one Sri Nandeshwar Gogoi (brother of the Defendant). Again in the year 1979, Amar Bh. 

Thapa sold the land measuring 1 Bigha covered under same dag number by executing a 

registered sale deed number 2369/2297 of 1979 dated 10/10/1979 of Sub- Registry office, 

Sootea, again in favour of Sri Nandeshwar Gogoi. It is averred that Kharga Bahadur 
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Thapa and Purna Bahadur Thapa again sold land measuring 01 Bigha, 02 Kathas, 10 

Lessas covered under the aforementioned Dag number by executing a registered sale 

deed number 615/602 of 1982 dated 29/03/1982 of Sub- Registry office, Sootea in favor 

of the Defendant.  

 

5. It is stated that after the aforementioned transfers, the two named purchasers, 

Defendant and his brother, occupied and possessed the said land in pursuance of their 

right, accrued after such lawful purchase. It is also put forth that after the settlement 

operation undertaken by the Government of Assam, dag number 269/248 (old) of 

Periodic Patta number 62 were reallocated as dag number 256 and 258 of Periodic Patta 

number 21, in its stead. It is further added that after the death of Sri Nandeshwar Gogoi 

in the year 2000 who was unmarried, his brother, the defendant, became the sole owner 

and possessor of the land measuring 04 Bigha, 02 Katha, 10 Lessas covered under Dag 

number 258 of Periodic Patta number 21 and since then has been paying the requisite 

land revenue to the Government. It is alleged that Plaintiff number 1 is the illegitimate 

son of his mother who was conceived by her with another man, after the death of her 

husband, the predecessor in interest, of the Plaintiffs. Furthermore it is put forth that the 

then Circle Officer, Halem had verified the physical status of the land under the 

possession of the Defendant and found that the Defendant was in possession of more 

land than his lawful share and consequently arrived at a settlement by allowing land 

measuring 2 Kathas, 10 Lessas covered under Dag number 258 of periodic Patta number 

21 to be occupied by Plaintiffs 2 and 3. It is lastly alleged that the plaintiff 1 in absolute 

contravention of such amicable settlement, devoid of any right to institute such claim 

has filed this instant suit and in light of the same, the defendant has prayed for dismissal 

of the suit along with cost to be imposed on the plaintiffs. 

 

6. During the course of trial, the Plaintiffs examined five witnesses and the Defendant at 

the stage of Cross- Examination of the Plaintiffs’ witnesses had defaulted and in 

consequence thereof, the suit proceeded ex parte against him. Thus, the veracity of the 

testimonies of the witnesses was not tested as they were not subjected to cross-

examination. The Plaintiffs also produced 3 (three) numbers of exhibits in order to 
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substantiate their case. I have heard the contentions and submissions furnished by the 

learned counsel for the plaintiffs.  

 

7. In thorough consideration of the contentious pleadings of the parties and hearing both 

sides, after a careful deliberation upon the material propositions of law and fact, 

affirmed and denied by the parties, the following issues were framed which are listed 

below: 

 

i. Whether there is any cause of action for the present suit? 

ii. Whether the predecessor in interest of the Plaintiffs had right, title, 

interest over the suit land? 

iii. Whether there was an amicable settlement between plaintiff No. 2 and 

No.3 and the Defendant earlier in 2003-04? 

iv. Whether Plaintiffs have got valid right, title and interest over the suit 

land? 

v. Whether the Plaintiffs are entitled to the decree as prayed for? 

vi. What relief/ reliefs are the Plaintiffs entitled to? 

 

8. On considering the pleadings of the parties, submissions made by the learned counsel 

for the Plaintiffs and also after delving into the oral as well as documentary evidence 

adduced by the Plaintiffs, my findings and reasons are as follows:-  

DISCUSSION, DECISION AND REASONS THEREOF 

Decision on Issue No. (I) 

9. The term ‘cause of action’ denotes those materials facts that gave rise to a dispute or 

disagreement between the parties, which needs to be judicially adjudicated in order to 

uphold the rights of the parties involved. In the instant suit, the Plaintiffs have claimed 

that the Defendant unlawfully encroached and usurped their landed property described 

in “Schedule B” whereas the Defendant by refuting all such averments has contended 

that he is the rightful owner of the said property, with such right having accrued to him 

through a series of sale transactions executed in the past. Therefore, it is transparent 

from the averments made and denied in the pleadings that crucial facts with regard to 
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the landed property and the title over it, is in dispute between the parties which require 

adjudication. In view of the above, this Court holds that there is a prima facie cause of 

action for the institution of this suit and as such, this issue is decided in affirmative and 

in favor of the Plaintiff. 

 

Decision on Issue No. (ii), (iii) and (iv) 

10.  At the very outset, I have decided to club together the three issues for effective 

adjudication, after taking in account, the fact that they are intertwined and determining 

one will aid in adjudicating the other and also the evidence needed and adduced, to 

establish each, are of the like nature. Now on the issue of the predecessor in interest 

having right, title and interest over the suit land, it is deposed by all the Plaintiffs’ 

witnesses, with P.W.1 being Plaintiff 1 himself, and P.W.2 to 5 being members of the said 

locality,  that the grandfather of the Plaintiffs (predecessor in interest) was original 

Pattadar and the absolute owner of the land measuring 02 Bighas, 03 Kathas, 4 Lessas 

covered under Dag  number 256 and land measuring 5 Bighas covered by Dag number 

258 under periodic Patta number 21 of village – Missamari under Mouza- Halem, in the 

District of Biswanath (Assam). This narrative has been echoed throughout the evidences 

of the five witnesses adduced by the Plaintiffs. The Defendant in his written statement, 

which is at best, can be construed as an implied admission, suggested that the disputed 

land originally stood in the name of Kharga Bahadur Thapa (father of the plaintiffs), 

Amar Bh. Thapa (uncle of the plaintiffs) and Purna Bahadur Thapa (uncle of the plaintiffs) 

who were all sons of Late Chandrabir Thapa (predecessor in interest). Thus, it transpires 

that the Defendant though has agreed that the descendants of the predecessor in 

interest of the plaintiffs were the Original Pattadars of the suit land, the absence of any 

clear statement or admission pronouncing the predecessor in interest as the original 

Pattadar dents the Plaintiffs’ account. Further lack of any documentary evidence that 

could clearly enunciate and establish that the original owner of the suit land was indeed 

the predecessor in interest of the plaintiffs, which is found wanting, the same, cannot be 

held to be concrete and further weakens the plaintiff’s narrative. This issue no (ii) is 

accordingly decided in negative.  
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11. Be that as it may, the pertinent and key issue being issue (iv), still remains which will 

have a material bearing on the possible outcome of this suit which is, whether the 

Plaintiffs have right, title and interest over the suit land. Inviting attention now to the 

Pleadings of the parties, it is contended by the Plaintiffs that the suit land was inherited 

by them after the demise of their predecessors. It is also imperative to acknowledge that 

their averments are in consonance with the testimonies of their witnesses which are in 

perfect harmony, in support of their narrative, albeit the fact that they remained 

uncontroverted as they were not subjected to cross- examination, owing to the 

Defendant’s default.  It is submitted by the Plaintiffs and mirrored by their witnesses that 

after the demise of their predecessor in interest, the said land was inherited by his wife 

late Dhanamaya Thapa (grandmother of the plaintiffs/pro forma Defendant), his son 

Kharga Bahadur Thapa (father of the plaintiffs), Ombang Thapa (uncle of the plaintiffs) 

and Purna Bahadur Thapa (uncle of the plaintiffs). After the subsequent death of their 

grandmother and their uncle, Ombang Thapa, the father of the plaintiffs and their other 

uncle jointly sold an area measuring 01 Bigha, 02 Kathas, 10 lessas out of the land 

measuring 5 Bighas covered by dag number 258 to the defendant in the year 1986 and 

subsequently the name of the said defendant was mutated as per order dated 

31.03.1986 of the then Circle Officer of Halem Revenue Circle. It is further contended 

that again in the year 1987, an area of 03 Bighas of the land covered by the same Dag 

Number was sold to one, Sri Nandeswar Gogoi (now deceased brother of the Defendant) 

and the name of the said person was subsequently mutated. After the aforementioned 

two transfers, land measuring 02 Kathas, 10 Lessas remained with the father and uncle 

of the Plaintiffs in the land covered under dag number 258. 

 

12. It is further averred and deposed that in the year 1995, the father of the Plaintiffs had 

expired and subsequently in 1996, their uncle, Purnabahadur Thapa who remained 

unmarried during his lifetime, also breathed his last. After their demise, the plaintiffs 

along with their mother, through inheritance became the joint owners of the “Schedule 

A” land which included 02 Kathas, 10 Lessas in Dag number 258 and 02 Bighas, 03 

Kathas, 4 Lessas covered under Dag number 256 and their names were subsequently 

mutated. It is testified by the witnesses that the Defendant in the month of June, 2010 

after having made an unauthorized entry, had illegally encroached the entire property of 
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the Plaintiffs, leaving only a plot of land measuring 02 Kathas under Dag No.256 of P.P 

No 21 situated on the South Eastern side of the “Schedule A” land. It is imperative to 

acknowledge that this series of events has been replicated by all the witnesses, in their 

respective depositions. The Defendant in response to such averments has contended that 

he came upon the rightful possession of land measuring 4 Bighas, 2 Kathas, 10 Lessas 

covered under Dag no. 258 of P.P. No 21 through a series of sale deeds executed by him 

and his elder brother with the predecessors of the plaintiff and subsequent to his 

brother’s demise, he became the sole owner of the said land. He further refuted any 

such claim of illegal possession and encroachment of land owned by the Plaintiffs, after 

vehemently objecting and denouncing their title over the same. 

 

13. Drawing focus now to the documents so exhibited, at the very outset, it is pertinent to 

reiterate that the Defendant having defaulted at the stage of cross- examination of Pw’s, 

failed to bring on record, any documents reflecting the contended sale deeds purportedly 

executed by him and his elder brother with the predecessors of the plaintiffs which 

according to his averments, conferred on them, certain rights over the suit land. P.W.1, 

Bhim Bahadur Thapa, who is also the Plaintiff no.1, in his examination-in- chief has 

exhibited 3 (three) documents to validate their stand, with Exhibit 1 being the Jamabandi 

Copy of the Suit land covered by Dag no. 256 and 258 under patta no. 21. Exhibit 2 (A) to 

(L) are the revenue receipts paid by the plaintiffs to the Government between the years 

2006- 2018 for the said land. The credibility of these documents, in the absence of 

anything to the contrary, remains uncontroverted as presumption under the law that 

they were regularly performed or made, in the present context, as mandated under 

Section 114 (e) of the Indian Evidence Act, holds ground. Exhibit 3 is the Power of 

Attorney dated 09.08.2016 vide which Plaintiffs no. 2 and 3 had nominated and 

appointed Plaintiff no.1, divesting upon him certain powers which are enumerated 

therein.  

 

14. Inviting attention now on Exhibit 1, it must be noted that as per the note appended to 

Section 40 of the Assam Land and Revenue Regulation, 1886, record of right is the 

Jamabandi based on chitha and the field map. Section 41(2) of the Assam Land and 
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Revenue Regulation lays down that every entry in the record of rights made under that 

section shall, until the contrary is proved, be presumed to be correct. Thus, it is 

mandatory for the Court to presume that the entries made in the Jamabandi/record of 

right are correct unless the contrary is proved. At this juncture, this Court would like to 

draw reference from the observation made by the Hon’ble Gauhati High Court in Amiya 

Bala Dutta v.Mukut Adhikari, 1998 (4) GLT 137, where the Hon’ble Gauhati High 

Court held that “ record of rights as provided under Section 40 and 41 of the Assam Land 

and Revenue regulation shall always be deemed to be the correct unless the contrary is 

proved and that presumption which is attached to the record of rights under Sections 40 

and 41 must be given due weightage .” The Hon’ble High Court also held that “though 

the mutation entries may not be the basis of title yet that mutation entries cannot be 

brushed aside and it must receive due consideration at the hand of the court.” 

 

15. A meticulous scrutiny of the said Exhibit brings forth that in the contended P.P.21, the 

names of all the 3 (three) plaintiffs along with the defendant and his now deceased 

brother are duly featured therein. Our attention should be focused on the comments 

/mutation note column of the said exhibit which after a thorough deliberation, reveals 

that the comments made are in sync with the plaintiff’s narrative, with the first entry 

speaking of the mutation of land measuring 01 Bigha, 02 kathas, 10 Lessas in the name 

of the defendant in the year 1986 along with the uncle and father of the Plaintiffs. The 

following entry suggests mutation of land measuring 03 Bighas in the name of 

Nandeswar Gogoi, now deceased elder brother of the Defendant, in the year 1987 along 

with the name of the uncle and father of the plaintiffs. Thus, it is transparent from the 

two entries that they have mirrored the plaintiff’s version of events. The third and the 

fourth entries also clearly reflect the mutation of land covered under Dag no 256 and 

258 of P.P. no 21 in the names of three Plaintiffs in place of their deceased father and 

uncle on 03.03.2001. It is also pertinent to recognize that the entries are in concurrence 

with the plaintiff’s narrative thereby lending credence to their averments which is duly 

corroborated by the testimonies of their 5 witnesses. Thus, taking cue from the above 

Judgment, in thorough consideration of all the Evidences adduced and documents so 

exhibited and the observations made thereon, this Court is of the opinion that the 
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Plaintiffs have right, title and interest over the suit land and this issue (iv) is accordingly 

decided in the affirmative and in favor of the plaintiffs. 

 

16. With regards, to issue no (iii) which dwells upon the existence of an amicable settlement 

between Plaintiff No. 2 and No.3 and the Defendant earlier in 2003-04, if any, apart from 

the elusive averment by the Defendant suggesting such settlement, there is no 

semblance of its existence, as it fails to find a mention anywhere else in the materials 

available on record. In light of the same, this issue (iii) is accordingly decided in the 

negative and thus goes in favor of the plaintiffs. 

Decision on Issue No. (v) and (vii) 

17. In light of the foregoing discussion and the holding made therein, the right, title and 

interest of the Plaintiffs over “Schedule B” has been established thereby and in the 

absence of anything which could suggest otherwise, entitles them to its possession 

thereof. The act of wrongful encroachment and subsequent dispossession of the Plaintiffs 

by the Defendant from the disputed land marked as “Schedule B” has been testified by 

all the Witnesses in consonance with the averments and allegations made by the 

Plaintiffs. Having said that, if the Plaintiffs have been dispossessed by the Defendant 

from the said land in a manner otherwise than under law, they are thereby entitled to 

recover possession. Now on the matter of Permanent Injunction prayed for by the 

Plaintiffs, I am of the considered opinion that any further invasion by the Defendant into 

the Plaintiffs’ right will cause such damage which cannot be ascertained and 

compensated in terms of money and thus it has withstood the requirements enshrined 

under Section 38, Specific Relief Act, 1963. Thus, the Plaintiffs are entitled to the 

Permanent Injunction as prayed for along with the cost of the suit. Situated thus, issue 

(v) and (vi) are accordingly decided in the affirmative and thus goes in favour of the 

plaintiffs. 
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ORDER 

Situated thus, the Plaintiffs’ suit stands decreed on contest against the Defendant 

with the following reliefs:  

a. A Decree for declaration of the Plaintiffs’ right, title and interest over the “Schedule 

B” land of the plaint.  

b. A Decree for recovery of possession of the land described in “Schedule B” land of 

the Plaint by evicting the Defendant along with his men and materials and by 

removing all structures, etc., there from. 

c. A Decree for permanent injunction restraining and prohibiting the Defendant and 

his men, employees, agents etc, from entering into or upon the suit land mentioned 

in “Schedule B”.  

d. Plaintiff is also entitled to the cost of the suit to be calculated in accordance with 

the law. 

Draw up a decree accordingly. 

 

The Suit is disposed of accordingly, on contest. 

The Judgment is pronounced in open Court in presence of the respective counsel of 

the Plaintiff and is given under my hand and seal of this court on this the 17th day of 

February, 2020. 

 

Typed by me         

 
 

 

 

Raj Sekhar Duara 

    Munsiff, Gohpur (Sonitpur) 
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                   Dated: 17-02-2020 

 

 

APPENDIX 

 

 

Plaintiffs’ Witness: 

PW-1: Bhim Bahadur Thapa 

PW-2: Sankar Lama 

PW-3: Lila Thapa 

P.W.4: Chabilal Sharma 

PW-5: Churamoni Dahal  

Defendant’s Witness: 

Nil  

Plaintiffs Exhibits: 

Ext. No. 1… Certified Copy of Jamabandi  

Ext. No. 2… Revenue Receipts 

Ext. No. 3… Power Of Attorney 

Defendants’ Exhibits:  

Nil 

 

              (Raj Sekhar Duara) 

               Munsiff, Gohpur 

                (Sonitpur) 

 


