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                          Misc. Case No. 40/18 
                Smt. Mitali Kalita Vs. Sri Dhurbajyoti Borah 

DISTRICT: SONITPUR                        

IN THE COURT OF MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

                             Misc. Case No.40/18 

                           U/S 125 Cr.P.C. 

                              Smt. Mitali Kalita, 

                              W/o. Sri Dhurba Jyoti Bora, 

                              R/o. Village-Bamgaon, 

                              P.S. Biswanath Chariali, 

                              Dist. Biswanath, Assam. 

                                            ..................... Petitioner/1st Party 

                                   -Vs- 

                         Sri Dhurbajyoti Borah,                           

                              S/o. Sri Laboram Borah, 

                              R/o. Village- Gagal Gaon, 

                              P.S. Gahpur, 

                              Dist. Biswanath, Assam. 

                                            ................ Respondent/2nd Party 

 

PRESENT: MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

Petition filed on: 27.08.2018. 

Evidence recorded on: 14.06.2019, 28.08.2019 and 29.11.2019.  

Argument heard on: 11.02.2020.  

Final Order passed on: 17.02.2020 

 

Advocates who appeared in this case are- 

For the Petitioner: Mr. G. Borah, 

For the Respondent: Mr. P. P. Borah.   
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                          F I N A L  O R D E R 

1. The petitioner’s case in brief is that on 13.06.2013 she solemnised court 

marriage with the respondent. Till 3 (three) years of the said court marriage 

the petitioner resided in her maternal home. Whenever petitioner used to tell 

the respondent to solemnised social marriage, the respondent used to differ 

the matter in different pretext. In the meantime on 03.03.2016 the respondent 

fixed the date of social marriage. While the respondent came to learn that the 

mother of petitioner is willing to sell a plot of land on account of marriage of 

the petitioner, the respondent demanded Rs.2,00,000/- (Rupees Two Lakhs) 

only and other articles from the petitioner. However, due to interference by the 

petitioner the marriage was again differed. As the respondent sought apology 

before petitioner, on 18.02.2017 the social marriage between petitioner and 

respondent was solemnised and they started residing at the home of 

respondent as husband and wife. After 3 (three) days of the marriage the 

respondent at about 11.00 p.m. to 12.00 a.m. (night time) treated the 

petitioner with cruelty. After few days of the incident the petitioner came to 

know that she has conceived pregnancy and she accordingly informed the 

respondent and his family members about the same. The respondent told the 

petitioner to go to her matrimonial home. However, thereafter the respondent 

never came to visit the petitioner. On 24.11.2017 the respondent gave birth to 

a female child. The name of the female child is Priyam Borah. The respondent 

and his family members were not happy as the petitioner gave birth to a 

female child. After returning to the matrimonial home from hospital the 

respondent stated emotionally abusing the petitioner by saying that she has 

given birth to an unlucky child. The torture upon the petitioner continued till a 

considerable time. On 16.04.2018 the petitioner out of fear told her husband to 

take her to her maternal home. Since then the respondent neither took any 

information about the petitioner and her child nor paid any maintenance to 
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them. The petitioner has no source of income and presently residing at her 

maternal home along with her child. The respondent is an employee of 13 No. 

Battalion having his landed properties. The respondent used to earn Rs. 

45,000/- (Rupees Fourty Five Thousand) only per month. Hence, the petitioner 

is claiming for Rs.10,000/- (Rupees Ten Thousand) only for herself and 

Rs.8,000/- (Rupees Eight Thousand) for her minor daughter i.e., in total 

Rs.18,000/- (Rupees Eighteen Thousand) only as monthly maintenance from 

the respondent with effect from filing of the petition for monthly maintenance.  

 

2. The respondent appeared on receiving notice and submitted written statement. 

The respondent admitted the fact of court marriage with the petitioner on 

13.06.2013. The respondent denied the fact of demand of any dowry from the 

petitioner. The respondent also denied the fact of torture or cruelty upon the 

petitioner. The respondent further admitted the fact of social marriage between 

him and petitioner on 18.02.2017. The respondent also admitted the fact of 

paternity of the girl child. Respondent admitted the fact that he is a constable 

at 13 No. battalion but he denied the fact that his monthly salary is Rs.45,000/- 

(Rupees Fourty Five Thousand) only. The respondent pleaded that after 

deducting bank loan he gets Rs.13,000/- (Rupees Thirteen Thousand) only as 

monthly salary. The respondent pleaded that petitioner is willingly left his home 

without any sufficient reason as such she is not entitled for any maintenance. 

Therefore, the respondent prayed for dismissing the application filed by 

petitioner.  

   

3. During trial the petitioner adduced evidence of 2 (two) witnesses including 

herself. The respondent examined himself in support of his case. I have 

heard the arguments advanced by learned counsels for the petitioner and 

the respondent.  
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                               POINTS FOR DETERMINATION: 

1. Whether the petitioner and her minor child are liable to be 

maintained by the respondent? 

 

2. Whether the respondent having sufficient means neglected or 

refused to maintained the petitioner and her minor child?  

 

3. Whether the petitioner and her minor child are unable to maintain 

themselves? 

 

4. Whether the petitioner without sufficient cause refused to reside 

with the respondent?   

 

5. Whether the petitioner along with her minor child are entitled for 

maintenance, and if, so what should be the quantum of 

allowance? 

 

      EVIDENCE OF PETITIONER SIDE: 

5. P.W.1 Smt. Mitali Kalita, the petitioner reiterated the facts of her petition 

in her evidence in chief. During cross examination she denied the fact that 

she willingly left her matrimonial home. Further, most of the cross 

examinations are suggestional in nature to which the P.W.1 has denied.  

6. P.W.2 Smt. Momi Kalita, the mother of the petitioner has corroborated the 

P.W.1 in respect of marriage between petitioner and respondent and in 

respect of the fact that the respondent having sufficient means refused or 

neglected to maintain the petitioner and her minor child. She also 

corroborated P.W.1 in respect of the fact that the petitioner is unable to 
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maintain herself and her minor child. During cross examination the 

respondent side apart from facts not relating to the points for 

determination asked some suggestional questions to which the P.W.2 has 

denied. 

          EVIDENCE OF RESPONDENT SIDE:  

7. D.W.1 Sri Dhurbajyoti Borah, the respondent has admitted that he 

solemnized court marriage with the petitioner. He further stated that 

petitioner told him that she could not stay at his home situated at village. 

He also admitted the fact that he solemnized social marriage with the 

petitioner on 18.02.2017. After 10 days of the social marriage the 

petitioner started quarrel with him stating that she could not stay in 

village environment. He further deposed that he borne all the expenses at 

the time of birth of the girl child. He further deposed that his monthly 

salary is approximately Rs.28,000/- (Rupees Twenty Eight Thousand) only. 

He opened an LICI Policy vide LICI Policy No.486209669 and nominee of 

the same is the petitioner. He has to pay Rs.15,000/- (Rupees Fifteen 

Thousand) only as half yearly premium for the said LICI Policy. He also 

has respective loans at HDFC Bank and SBI. The EMI of loan taken form 

SBI is Rs.13,700/- (Rupees Thirteen Thousand Seven Hundred) and the 

EMI of loan taken form HDFC Bank is Rs.4,383/- (Rupees Four Thousand 

Three Hundred Eighty Three) only. His mother has asthma problem since 

the year of 2013 and also has illness of teath. His mother’s foot was 

fractured twice. He proved the following documents: Ext.Ka, Kha and 

Ga are respectively the medical document of his mother’s dental 

treatment. Ext.Gha(1) and Gha(2) respectively are the medical 

documents of his mother’s eye illness. Ext.Unga(1), Unga(2), Unga(3) 

and Unga(4) respectively are the medical documents relating to his 
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mother’s asthma illness. Ext.Cha is the aforesaid LICI policy. 

Ext.Dwitya Cha is the loan account statement of the loan taken from 

SBI. Ext.Bargiya Ja is the loan account statement of the loan taken from 

HDFC Bank. Hence, he is unable to pay monthly maintenance at the rate 

of which the petitioner is claiming. During cross examination he deposed 

that the father of the petitioner has expired. Rest of the cross 

examinations are suggestional in nature to which the D.W.1 has denied. 

 

 

               DISCUSSION, DECISION AND REASONS THERE OF: 

 

8. For the sake of convenience all the points for determinations are taken 

together: 

 

9. POINT FOR DETERMINATION NO.1, 2, 3, 4 AND 5: 

Now, so far the respondent has admitted the fact of marriage and 

paternity of the girl child I am of the opinion that it is proved that the 

petitioner is legally wedded wife of the respondent and the minor 

daughter is the legitimate child of respondent. Therefore the petitioner 

and her daughter are liable to be maintained by the respondent.  

10. From the evidence of petitioner side it further appears that she and her 

minor daughter are unable to maintain themselves. The respondent is a 

solarised Government Employee which appears from the own admission of 

the respondent. It is also proved that prior to filing of this case the 

respondent provided no maintenance to the petitioner and her daughter. 

Hence, it is further stands proved that the respondent having sufficient 

means refused or neglected to maintain the petitioner and her minor 

daughter as such they are entitled for maintenance.   
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11. Accordingly, points for determination no.1, 2, 3 and 5 are decided in 

affirmative in favour of the petitioner and point for determination no.4 is 

decided in negative against the respondent.  

12. Regarding the quantum of maintenance the petitioner stated that 

respondent’s monthly salary is Rs.40,000/- (Rupees Fourty Thousand) only 

per month and the P.W.2 also corroborated P.W.1 in this respect. However, the 

petitioner side failed to produce the salary slip/statement of the respondent. 

The petitioner side not even made any effort to call for the salary statement 

of the respondent from it’s employer during trial of this case. On the other 

hand the respondent stated that his monthly salary is approximately 

Rs.28,000/- (Rupees Twenty Eight Thousand) only but he too failed to 

produce his salary statement in support of his oral evidence. Therefore, 

evidence of respondent side in respect of the fact that the monthly salary 

of the respondent is Rs.28,000/- (Rupees Twenty Eight Thousand) only is 

also not found to be reliable.  

13. Now, considering the evidence of both the parties this court finds it hard to 

determine the exact income of respondent. However, this court noted the fact 

that the respondent has able prove the documentary evidence adduced by 

him as the petitioner side asked no question in respect of the documents. The 

documentary evidence produced by the respondent shows that apart from 

liability to maintain the petitioner and her minor child, the respondent has 

also liability to maintain his mother along with other financial liabilities.  

 

14. Therefore considering all these facts I direct the respondent to pay 

Rs.3,000/- (Rupees One Thousand Five Hundred) only per month each to 

the petitioner and her minor child i.e. Rs.6,000/- (Rupees Six Thousand) 

only in total with effect from date of this order. I direct the respondent to 



Page 8 of 9 

 

                          Misc. Case No. 40/18 
                Smt. Mitali Kalita Vs. Sri Dhurbajyoti Borah 

pay the monthly maintenance with effect from date of this order because 

the respondent is already paying interim maintenance to the petitioner 

during trial. Accordingly the points are decided. The petition filed by the 

petitioner is allowed on contest without any cost.    

 

        Free copies of this final order be furnished to both the parties. 

 

Given under my hand & seal on the 17th day of February, 2020 at 

Biswanath Chariali. 

         

 

        DICTATED & CORRECTED BY ME             (AMARENDRA HAZARIKA)    

                                                    SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                                BISWANATH CHARIALI 
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                               A P P E N D I X 

 

PETITIONER’S EXHIBITS: 

Nil. 

 

RESPONDENT’S EXHIBITS: 

Ext.Ka, Kha and Ga …….. Dental Medical prescriptions belong to mother of  

                       the respondent, 

Ext. Gha(1) and Gha(2) .. Medical documents belong to the mother of  

                       respondent in respect of her eye illness,  

Ext. Unga(1), (2), (3) and (4) … Medical documents belong to mother of 

                       the respondent in respect of her eye illness,  

Ext. Cha …… LICI Policy in the name of respondent, 

Ext. Dwitya Cha ….. loan account statement of the loan taken from SBI & 

Ext. Bargiya Ja ……. loan account statement of the loan taken from HDFC  

                  Bank. 

 

WITNESSES FOR THE PETITIONER: 

P.W.1 ..... Smt. Mitali Kalita, the petitioner and  

P.W.2 ..... Smt. Momi Kalita, the mother of the petitioner. 

 

WITNESSES FOR THE RESPONDENT: 

D.W.1..... Sri Dhurbajyoti Borah, the respondent. 

 

 

                                                 (AMARENDRA HAZARIKA)    

                                                    SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                                BISWANATH CHARIALI 


