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                          Misc. Case No. 04/15 
                Musstt. Momina Khatoon Vs. Md. Ali Hussain 

DISTRICT: SONITPUR                        

IN THE COURT OF MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

                             Misc. Case No.04/15 

                           U/S 125 Cr.P.C. 

                              Musstt. Momina Khatoon, 

                              W/o. Md. Ali Hussain, 

                              R/o. Village-Niralabasti (Islampur), 

                              P.S. Ginjia, P.O. Burhigang, 

                              Dist. Biswanath, Assam. 

                                            ..................... Petitioner/1st Party 

                                   -Vs- 

                         Md. Ali Hussain,                           

                              S/o. Md. Abdul Sobahan, 

                              R/o. Village- Bhojmari No.4, 

                              P.S. Sotia, P.O. Tiwaripal, 

                              Dist. Biswanath, Assam. 

                                            ................ Respondent/2nd Party 

 

PRESENT: MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

Petition filed on: 28.01.2015. 

Evidence recorded on: 23.11.2015, 01.02.2019, 26.06.2019 and 16.10.2019. 

Argument heard on: 11.02.2020.  

Final Order passed on: 17.02.2020 

 

Advocates who appeared in this case are- 

For the Petitioner: Mr. A. Borah and Mr. D. Das, 

For the Respondent: Mr. P. P. Borah.   
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                          F I N A L  O R D E R 

1. The petitioner’s case in brief is that on 28.01.2013 the petitioner solemnised 

marriage with the respondent at Tezpur Court through notarised agreement. 

Immediately after the marriage respondent took the petitioner to his home and 

they started residing therein as husband and wife. After about 6 (Six) months, 

the respondent stated harsh behaviour upon the petitioner, which later 

converted into physical torture. The petitioner also came to know that the 

respondent is already a married person and his first wife lodged case against 

him. After some days to this incident, the respondent brought his first wife to 

his home and drove the petitioner out of his home by torturing her when she 

was 6 (Six) month’s pregnant. Finding no other means the petitioner took 

shelter at her maternal home but the respondent has not given any 

maintenance to the petitioner. The petitioner also gave birth to a female child 

and the respondent also not provided any maintenance to the said minor child. 

The respondent is a contractor by profession and used to earn Rs.20,000/- 

(Rupees Twenty Thousand) only per month. Hence the petitioner prayed for 

monthly allowance at the rate of Rs. 4,000/- (Rupees Four Thousand) only 

for herself and Rs.4,000/- (Rupees Four Thousand) only for her minor 

daughter i.e. in total Rs.8,000/- (Rupees Eight Thousand) only for both 

from the date of filing of the petition.  

 

2. Initially the respondent did not appear and case proceeded ex-parte against 

the respondent and even ex-parte judgment was passed in this case. However, 

later the respondent appeared and prayed for vacating ex-parte order. On 

being satisfied my learned Predecessor Court vacated the ex-parte order and 

given opportunity to the respondent to contest this case by submitting written 

statement. The respondent vide his written statement denied the allegation of 

any kind of torture upon the petitioner by him. The respondent has not denied 
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the fact of marriage between him and petitioner. The respondent also has not 

denied the fact of paternity of his girl child. However, the respondent pleaded 

that the petitioner willingly left his home without any good reason. The 

respondent denied the fact that he is a contractor by profession. The 

respondent pleaded that he is a daily labour and used to earn Rs.200/- 

(Rupees Two Hundred) only per day and that is too he works only 15 to 18 

days in a month. The respondent also pleaded that he has family members and 

sometimes he works as a fisherman. The respondent stated that he made 

every effort to bring back the petitioner to his house but the petitioner every 

time refused to come with him. Hence, the respondent prayed for dismissing 

the application filed by the petitioner.  

   

3. During trial the petitioner adduced evidence of 3 (three) witnesses including 

herself. However, the petitioner failed to produce P.W.3 for cross 

examination as such evidence of P.W.3 shall not be taken into consideration 

in this final order. The respondent examined 2 (two) witnesses. I have 

heard the arguments advanced by learned counsels for the petitioner and 

the respondent.  

                               POINTS FOR DETERMINATION: 

1. Whether the petitioner and her minor child are liable to be 

maintained by the respondent? 

2. Whether the respondent having sufficient means neglected or 

refused to maintained the petitioner and her minor child?  

3. Whether the petitioner and her minor child are unable to maintain 

themselves? 

4. Whether the petitioner without sufficient cause refused to reside 

with the respondent?   
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5. Whether the petitioner along with her minor child are entitled for 

maintenance, and if, so what should be the quantum of 

allowance? 

 

      EVIDENCE OF PETITIONER SIDE: 

5. P.W.1 Musstt. Momina Khatoon, the petitioner reiterated the facts of her 

petition in her evidence in chief. During cross examination she deposed 

that she forgot the exact date when she left her matrimonial house. She 

has not submitted the Kabin Nama in this case. Rest of the cross 

examinations are suggestional in nature to which the P.W.1 has denied.  

6. P.W.2 Md. Sur Haque Ali, the brother of the petitioner has corroborated 

the P.W.1 in respect of marriage between petitioner and respondent and in 

respect of the fact that the respondent having sufficient means refused or 

neglected to maintain the petitioner and her minor child. He also 

corroborated P.W.1 in respect of the fact that the petitioner is unable to 

maintain herself and her minor child. During cross examination the 

respondent side apart from facts not relating to the points for 

determination asked some suggestional questions.  

          EVIDENCE OF RESPONDENT SIDE: 

7. D.W.1 Md. Ali Hussain, the respondent has admitted that he has his first 

wife namely Makan Begum. He got 2 (two) minor children out of the 

wedlock of his first wife. He further admitted that the petitioner was in his 

home and no kabin was executed between them. He stated that the 

petitioner willingly left him. He further stated that he is a fisherman and 

used to earn Rs.3,000/- to Rs.4,000/- per month. During cross 

examination he admitted that he solemnized marriage with the petitioner 
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at Tezpur through Court Marriage. He did not inform the petitioner at the 

time of their marriage about his first marriage. He also admitted that he 

provided no maintenance to the petitioner after petitioner went out from 

his home. He further admitted that a girl child was born out his and 

petitioner’s wedlock but he not visited the petitioner at the time of birth of 

the child. He also admitted that the petitioner is presently running her 

days in hardship.  

8. D.W.2 Md. Anisur Rahman, deposed that the respondent has another wife 

and he got 2 (two) children from the said wife. He deposed that the 

petitioner left the home of respondent as the respondent visited his first 

wife. He further deposed that the respondent is a fisherman and use to 

earn Rs.3,000/- to Rs.4,000/- per month. During cross examination he 

deposed that the first wife of the respondent was at home at the time of 

marriage between petitioner and respondent.  

 

               DISCUSSION, DECISION AND REASONS THERE OF: 

 

9. For the sake of convenience all the points for determinations are taken 

together: 

 

10. POINT FOR DETERMINATION NO.1, 2, 3, 4 AND 5: 

Now, although the respondent during evidence tried to raise doubt over 

the legality of marriage between him and the petitioner but same is found 

to be irrelevant because the respondent in his written statement has not 

denied the fact of marriage between him and the petitioner and as per 

rules of pleading non-denial amounts to admissions of the fact.  

11. The petitioner though her evidence corroborated by the evidence of P.W.2 

in my considered opinion has able to prove that the respondent is liable to 
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maintain her along with her minor child as they are unable to maintain 

themselves. The respondent as D.W.1 in his evidence himself has 

admitted that a girl child was born out his and petitioner’s wedlock but he 

did not visit the petitioner at the time of birth of the child. He further 

admitted that he provided no maintenance to the petitioner after 

petitioner went out from his home and the petitioner is presently running 

her days in hardship. 

12. The respondent although taken the plea that the petitioner without 

sufficient reason refused to reside with him but failed to prove the same 

because he admitted that he married the petitioner without informing 

about his first marriage. The petitioner pleaded that she was driven out 

by the respondent and the respondent pleaded that the petitioner left his 

home at her own will. In either case in my considered opinion it could not 

be said that the petitioner without sufficient cause refused to reside with 

the respondent because even if the petitioner left the home of respondent 

then it is only because she has justified ground for not living with the 

respondent because he concealed his first marriage from her.   

13. Hence, in view of the forgoing discussion I am of the opinion that the 

petitioner has able to prove that the respondent having sufficient means 

refused or neglected to maintain the petitioner and her minor child as 

such the petitioner along with her minor child are entitled for maintenance. 

Accordingly, points for determination no.1, 2, 3 and 5 are decided in 

affirmative in favour of the petitioner and point for determination no.4 is 

decided in negative against the respondent.  

14. Regarding the quantum of maintenance the petitioner stated that 

respondent is a contractor by profession and used to earn Rs.20,000/- 

(Rupees Twenty Thousand) only per month but the petitioner has not 
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produced or has not tried to call for any documentary prove to the effect that 

the respondent is a contractor by profession. On the other hand the 

respondent stated in his written statement submitted that he is a daily labour 

and used to earn Rs.200/- (Rupees Two Hundred) only per day and that is too 

he works only 15 to 18 days in a month but in his evidence the respondent as 

D.W.1 deposed that he works as a fisherman and use to earn Rs.3,000/- to 

Rs.4,000/- per month. In respect of the income the D.W.2 corroborated 

D.W.1. Further, in respect of the income the P.W.2 corroborated P.W.1 that 

the respondent earns Rs.20,000/- (Rupees Twenty Thousand) only per 

month.  

15. Now, considering the evidence of both the parties this court finds it hard to 

determine the exact income of respondent. However, this court noted the fact 

that the respondent himself in his written statement admitted that apart from 

working as fisherman he also does work of daily labour. Now a days, no daily 

labour earns Rs.2,00/- (Rupees Two Hundred) only per day because the 

Government has already enhance the rate of minimum wage and said fact is 

a judicially noticeable fact as per Section-56 of the Indian Evidence Act,1882. 

Hence, it could be presumed that the respondent has more income then 

Rs.4,000/- (Rupees Four Thousand) only per month. I have also considered 

the fact that the respondent apart from liability to maintain the petitioner and 

her minor daughter has another liability to maintain his first wife and two 

children.         

 

16. Therefore considering all these facts I direct the respondent to pay 

Rs.1,500/- (Rupees One Thousand Five Hundred) only per month each to 

the petitioner and her minor child i.e. Rs.3,000/- (Rupees Three 

Thousand) only in total with effect from filing of the application of this 
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case. I direct the respondent to pay the monthly maintenance with effect 

from filing of the petition because the respondent by taking multiple pleas 

evading to pay the maintenance from several years. Accordingly the points 

are decided. The petition filed by the petitioner is allowed on contest 

without any cost.    

 

        Free copies of this final order be furnished to both the parties. 

 

Given under my hand & seal on the 17th day of February, 2020 at 

Biswanath Chariali. 

         

 

        DICTATED & CORRECTED BY ME             (AMARENDRA HAZARIKA)    

                                                    SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                                BISWANATH CHARIALI 

                  

                               A P P E N D I X 

PETITIONER’S EXHIBITS: 

Nil. 

RESPONDENT’S EXHIBITS: 

Nil. 

WITNESSES FOR THE PETITIONER: 

P.W.1 ..... Musstt. Momina Khatoon, the petitioner, 

P.W.2 ..... Md. Sur Haque Ali, the brother of the petitioner and 

P.W.3 ..... Musstt. Behela Khatoon. 

WITNESSES FOR THE RESPONDENT: 

D.W.1..... Md. Ali Hussain, the respondent and                            

D.W.2 ….. Md. Anisur Rahman. 

 

                                                 (AMARENDRA HAZARIKA)    

                                                    SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                                BISWANATH CHARIALI 


