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JUDGMENT

1. This is an appeal preferred under section 374 (3) of GRPC, against

the judgment and order dated 21.Lt 2019 passed in GR case

number 25g4l2}t6 under section 34L13231427 of IPC, by Smt' S'

Bharadwaj, IMFC Sonitpur, Tezpur; convicting the

accused/appellant under section 323 and 34L of IPC and

sentencing him to undergo simple imprisonment for 10 days under

section 323 of Ipc and to pay a fine of Rs. 500 only under section

34L IPC and simple imprisonment for 15 days in default of

payment of the fine amount.

2. The brief facts of the case, relevant for the disposal of this appeal,

are that on 11.08.2016 an FIR was lodged by one sri Manik Das at

the Singri police Outpost under Dhekiajuli Police Station, stating

therein that on 10.08.2016 at about 9:30 PM, while the informant's

brother sri sushil Das was returning from his workplace, the

acqused Sri Bikash Haldar obstructed him over the road near the

house of Sri Atul Sarma and assaulted him with a lathi; causing

hurt to him. At the time of lodging of the FIR the informant's

brother was undergoing treatment at the Tezpur Medical College

Hospital.

3. Based on that FIR Dhekiajuli PS case number 547120L6 was

registered under section 34L1325 of IPC. Investigation commenced

and after the completion of the investigation a charge Sheet was

submitted against the accused Sri Bikash Haldar u/s

34t12g413231506 IPC. Cognizance of the offence was taken and

^--^^l f 1 /C /'l\ ^f ,nlO Page 2



t

4.

summons was issued to the accused. When the accused appeared

before the court, particulars of the offences under section

34tt3231427 of IPC were explained to him. The accused pleaded

not guilty and claimed to be tried. Thus the case proceeded to the

trial stage. During the course of the trial the prosecution side

adduced evidence of seven witnesses. The accused was examined

under section 313 of CrPC. The defence plea was of complete

denial. The accused person has declined to adduce any evidence

in support of his defence.

After perusal of the materials on record and after hearing the

parties the Learned court of JMFC Sonitpur pronounced its

judgment and order on 2l.tl.20tg , whereby the accused Sri

Bikash Haldar was convicted under section 34L1323 of IPC. The

accused was sentenced to pay a fine of Rs. 500 for the offence

committed under section 341 of IPC. In default of payment of the

fine amount, the accused was to undergo simple imprisonment for

another 15 days. Further the accused was sentenced to simple

imprisonment for 10 days for the offence committed under section

323 of IPC.

Being highly aggrieved by the judgment and order dated

}L.LL.zOlg, the appellant filed this present appeal on the following

grounds:

(i) The Learned trial court erred in law and facts in arriving

\ at the conclusion of guilt of the accused/appellant.

5.

J
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I
(ii) The Learned trial court failed to consider the material and

important contradictory statements of the witnesses

regarding the time and place of occurrence.

The material and important witnesses were not examined

by the prosecution.

The PW 1 Sushil Das was the victim of this case. In his

evidence he stated that on the relevant day he was

coming from singri center but in the Ejahar it was

mentioned that he was coming from the mill of Chandan

Saha. He also stated that he was taken to Jangal Basti

Hospital and he was first treated there but no medical

certificate was collected by the I/O from the said hospital.

In his cross-examination the PW t had stated that at the

time of the alleged incident about 10 to L2 people

gathered there. However those persons were not

examined by the IO.

The PW 2 Manik Das was the informant of this case. He

stated in his evidence that the alleged incident occurred in

the residence of Atul Sarma, but this fact was not

corroborated bY PW 1.

The PW 3 Atul Sarma has stated in his evidence that at

the time of the incident he was at his house with his old

aged mother. He also stated that the incident occurred in

front of his house but in his cross-examination he stated

that the place of occurrence was the courtyard of one

(iv)

(iii)

(v)

,

(vi)
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(vii)

(viii)

(ix)

chinta Das, which is 5 meters away from the road. The

said Chinta Das was not examined by the investigating

officer. The Pw 3 also stated that he handed over the

bamboo lathi to the police but the same was not seized

by the investigating officer. The PW 3 has also stated in

his cross-examination that he had not seen the fight of

the PW 1 and the accused person and he only saw a

debate between them.

The PW 4 Sri Barun Saha has stated in his evidence that

the alleged incident occurred at Singri Center but the

same is not corroborated by the other witnesses. In his

cross-examination the PW 4 has stated that the distance

between the house of Atul Sharma and Singri Center is

200 metres.

The PW 5 Sri Raju Das has stated in his evidence that the

place of occurrence was at Singri Center and it was in

front of his house. In his cross-examination the PW 5 has

stated that he only saw an oral debate between the PW 1

and the accused person and that he had not seen any

injury in the bodY or PW 1. '

The medical officer (PW 7) has stated in his cross-

examination that no case number was mentioned in his

report.

The prosecution has not examined any impartial and

disinterested witness.oro/ 
(x)
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(xi) The Bamboo lathi which was used to assault the victim

was not seized by the I/O nor the same was produced by

the prosecution at the time of trial.

7.

(xii) The judgment and order dated 2L.L1.2019 is liable to be

set aside and the accused/appellant deserves to be

acquitted.

6. I have heard the Learned counse! for the accused/appellant and

also the Learned Addl. PP for the state and I have perused the

materials on record.

The victim of this case Sri Sushil Das (PW 1) has stated in his

evidence that the incident occurred on 10.08.20L6 at about 7:30

PM near Singri Center. The PW 1 was coming from Singri Center

when the accused obstructed him over the road, in front of the

house of one Atul Sarma, and assaulted him with a bamboo lathi.

The PW 1 sustained injury in his hand. The accused assaulted him

in his hand, head and back. When the PW 1 stafted screaming,

Atul Sarma came out of his house and he snatched the lathi from

the hands of the accused, took the victim to his own house,

poured water on his head and informed the police ung the

informant. This evidence of the PW 1 was also supported by Sri

Atul Sarma (PW 3).

The pW 3 Atul Sarma has stated in his evidence that the incident

occurred on 10.08 .20L6 at about 6:30 - 7:00 p.m. in front of his

house. While he was inside his house along with his aged mother,

he heard a Scream, "uncle Save me". Thereupgn the PW 3 came

,

B.
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out of his house and he saw the accused and the victim scuffling

with a bamboo Iathi. The PW 3 snatched the lathi and dispersed

the quarrel. Thereafter he brought the victim to his house and

informed the police and the informant of this case. The PW 3 has

further stated that Sushil Das sustained injury in his right hand

and it was swelling.

9. The informant of this case Sri Manik Das (PW 2) has also

confirmed in his evidence that Sri Atul Sarma informed him over

phone that his younger brother met with an accident in front of

the house of Sri Atul Sarma. He was told by Sri Atul Sarma (PW

3) that while Sri Sushil Das was coming in his bicycle, the

accused assaulted him. The PW 2 has exhibited the Ejahar lodged

by him as Exhibit 1. In his cross examination, the PW 2 has

stated that his house is about 2 km away from the place of

occurrence and that he has not seen the incident himself.

10. PW 4 Barun Saha has stated that the incident occurred on

10:08.2016 at about 7:30 p.m. at Singri Center. He was coming

from the Singri Center to his house and the victim Sri Sushil Das

was also coming with him. By that time the accused assaulted the

victim with a bamboo lathi. Seeing that the PW 4 became seared

and he fled away. Later on when people gathered at the place of

occurrence, the PW 4 again came back. PW 5 Sri Rajen Das has

also stated that the incident occurred at the Singori Center in

front of his house. He was going to the market but when he

heard a commotion he came back and saw an altercation

between the accused and the victim. Later on Sri Atu! Sarma

4
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came and pacified them. In his cross examination the PW 5 has

stated that Singri Center is at a distance of hundred meters away

from his house.

11. The investigating officer of this case Sri Diganta Nath (PW 6) has

stated that after taking up the task of investigation he went to

the place of occurrence and drew the sketch map. He recorded

statements of witnesses and forwarded the injured to the

hospital. After completion of investigation he submitted a Charge

Sheet against the accused. The PW6 has exhibited the sketch

map as Exhibit 2, the injury report as Exhibit 3 and the Charge

Sheet as Exhibit 4.

12. The medical officer Dr Pallab Kumar Sahu (PW 7) has stated in

his evidence that on 10.06.20LG he was working as the Medical

and Health Officer of Dhekiajuli PHC and on that day he

examined the victim Sri Sushil Das. On examination he found a

swelling of 3x4 centimetre on the right parietal region and also

ariother swelling of 3 x 1 centimetre on right elbow joint. The PW

7 has opined that the injury caused to the victim was caused by

blunt weapon. The MO has exhibited the Medical Report as Ext 3.

13. The evidence adduced by prosecution witnesses is founO io Oe

consistent and credible. The victim Sushil Das (PW 1) has

supported the prosecution case. The PW 3 Atul Sarma has also

supported the version of the victim and the informant. On the

. one hand he stated that he saw the accused and the victim

scuffling in front of his house and on the other hand he stated

that he informed the matter to the informant (PW 2). The

,
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medical evidence also corroborates the prosecution case. The

medical evidence shows that the victim sustained injury in his

head and right hand.

14. The learned counsel for the appellant has argued that the place

of occurrence is not proved in this case. PW 1 Sushil Das deposed

that the incident occurred near the Singri Center in front of the

house of Sri Atul Sarma. PW 3 Atul Sarma had stated in his cross

examination that the incident occurred in the court yard of Chinta

Das. PW 5 Raju Das stated that the incident occurred in front of

his house near Singri Center. According to the learned counsel

these discrepancies in the evidence of the prosecution witnesses

regarding the place of occurrence indicates that the prosecution

evidence is not reliable. However, I do not find much force in this

submission of the learned counsel. Different witnesses may

describe the place of occurrence in different ways. But a

combined reading of the evidence of the witnesses along with the

skgtch map shows that all the witnesses have referred to the

same place as the place of occurrence. The Sketch Map (Exhibit

2) shows that both Atul Sarma and Chitta Ranjan Das have their

houses near the Singri Center and their compounds are adjagent.

Hence if PW 1 says that the incident occurred in front of the

house of Atul Sarma and if PW 3 says that the incident occurred

in front of the house of Chitta Das; it refers to the same place.

The evidence of PW 4 Barun Saha reveals that the house of Atul

, Sarma, that is the place of occurrenc€, is about 200 meters away

from the Singri Center. Hence if Raju Das (PW 5) says that the

place of occurrence is in front of his house, near the Singri
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Center; that evidence is also not entirely unfounded. On'e cannot

expect mathematical precision in the evidence of witnesses. The

law is well-settle that minor discriminations in the evidence of the

witnesses need to be ignored, if the same doesnt go to the root

of the prosecution case.

15. Similarly the omissions in the evidence of the witnesses, as

underscored by the Iearned counse! for the appellant, also do not

appear to be so material as to disbelieve the entire case of the

prosecution. For instance PW 3 Atul Sarma had not stated before

the IO that he saw injury and swelling in the right hand of the

victim Sushil Das. This omission is not so materia! when witness

Atul Sarma has reveals all other materia! facts, including the fact

that he pacified the accused and the victim when he saw a scuffle

between them. Further, this omission does not remain signiflcant

when the medica! evidence proves the fact that the victim had

sustained injury in his right hand.

:

16. The defence also tried to prove a contradiction in the evidence of

PW 4 by asking the IO whether the PW 4 stated before him that

he was present with the injured Sushil Das. However, while cross-

examining the PW 4 his attention was not drawn to this omission

in his statement recorded under section 161 of CRPC. Hence, the

contradiction was not proved in the manner provided under

section L45 of the evidence act.

17. The learned counsel for the accused/appellant has also argued

that the weapon used in the commission of the offence, namely,

the bamboo Iathi was not seized by the I/O. According to the

a
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learned counsel this casts a shadow of doubt over the

prosecution case. However, in a case of simple hurt, seizure of

the weapon used is not of much significance. Moreover the

medical evidence suggests that a blunt weapon was used for

causing hurt to the victim. The ocular evidence of PW 3 Atul

Sarma and PW 4 Barun Saha also supports this proposition.

18. The learned trial court has also obserued in its judgement that

though there is no revelation by the prosecution witnesses that

the accused restrained the victim before assaulting him, it is very

logical that without restraining the victim the accused could not

have assaulted him. As such, the evidence of the prosecution

leads to the irresistible conclusion that the accused wrongfully

restrained the victim Sushil Das before assaulting him with a

bamboo lathi.

19. In view of the above discussion, I do not find any infirmity in the

appreciation of evidence made by the Iearned trial court. The

tearned trial court has rightly convicted the accused Bikash Haldar

under section 34L1223 of IPC.

20. However, on the question of sentence this court is of the view

that since no previous conviction is alleged or proved against the

accused, the injury sustained by the victim is not so grievous and

the accused is a young person (his age has been recorded as 23

years in his statement recorded under section 313 of CRPC);

^ instead of sentencing the accused to simple imprisonment he

may be sentenced to pay a fine of Rs. 6000/- for the offence

committed under section 323 of IPC and the fine amount may be
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paid to the victim as compensation. The fine amount of Rs. 500

for the offence committed under section 34t of IPC appears to be

reasonable.

21. In view of the above discussion, the appeal is partially allowed'

The conviction of the accused/appellant under section 34L1323 of

IPC is upheld. However the sentence is slightly modified. The

appellant is sentenced to fine of Rs. 6000/- for the offence

committed under section 323 of IPC. In default of payment of the

fine amount the accused shall undergo simple imprisonment for 3

months. Further the accused shall pay a fine of Rs. 500 for the

offence committed under section 34L of IPC. In default of

payment of fine he shall undergo simple imprisonment for 15

days. The fine amount, as and when collected, shall be paid to

the victim Sushil Das as a compensation for the loss and injury

sustained bY him.

22. The accused/appellant is directed to surrender before the learned

trial court within 30 days of this judgment and to pay the fine

amount. Let the lower court record be sent back along with a

copy of this judgment.

23. Given under my hand and sear of this court on this 16th day of

August 2022-

Oqt^v*{h6["o-""--
(Ni?sa-nta Goswami)

Addl. Sessions Judge, FTC

Sonitpur, TezPur
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