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 IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

    SONITPUR, TEZPUR, ASSAM 

 

      NI CASE NO:- 69/16 

                         

                  U/S – 138 of Negotiable Instrument Act.  

   

                                          

                                         Sri. Dhiraj Das…………..Complainant. 

 

                                                Vs. 

 

                            Sri. Mukut Das……………Accused. 

                              

                     

Present                             : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

                

For Prosecution                  : Sri Nilakhya Sarma and Nibedita Lahkar, Learned  Advocates. 

 

For the accused             :  Md S.Khan, N.Islam and Musstt R.Begum, Learned  Advocates.

   

Evidence recorded on        : 23-5-16, 15-9-16, 17-11-16,18-3-17 and 8-02-18 . 

           

Arguments heard on         : 01.02.2020, 

 

Judgment delivered on      : 15.02.2020. 
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          J U D G E M E N T 

 

1.         The complainant‟s case as reflected in the complaint is that he was having friendly 

relation with the accused and out of such acquaintance and good relationship accused 

borrowed Rs. 1,20,000/- (rupees one lakh twenty thousand only) from the complainant. 

The accused then in discharge of the said loan issued two post dated cheques bearing 

Cheque Nos. 356042 and 356043 dated 19.04.16 both for Rs. 60,000/- drawn on HDFC 

Bank, Tezpur Branch, against his account no. 07541000027698 in favour of the 

complainant. The complainant deposited the above stated account payee cheques in his 

SB A/C No. 3306000100089406 of Punjab National Bank, Tezpur Branch for encashment of 

the cheque amount, but vide cheque returning memo dated 20.04.16 the said cheques 

were dishonoured by the HDFC Bank due to “insufficient fund” in the account of the 

accused person which was informed to the complainant by his bank i.e. Punjab National 

Bank, Tezpur Branch. The matter was informed by the complainant to the accused through 

legal notice dtd. 30.04.16 through his counsel Sri Nilakshya Sarma through registered post 

with a demand to pay Rs. 1,20,000/-  with all cost and expenses to the complainant within 

fifteen days of the receipt of the notice. The said notice was served upon the accused on 

02.05.16. The accused person failed to make payment of the cheque amount to the 

complainant till date and thereby causing legal and financial injury to the complainant and 

the accused person also has cheated the complainant by fraudulently and dishonestly 

issuing the account payee cheque in his favour in spite of his knowledge that he had no 

sufficient fund in his account to honour the cheque. Hence, the case.  

2.        After institution of this case, the accused was summoned to face the trial. On his 

appearance, particulars of offence u/s 138 of NI Act was explained to him to which he 

pleaded not guilty and claimed to be tried.  

3.         During course of trial, the complainant side examined three witnesses, including 

himself and the defence side did not examine any witness. After closure of prosecution 

evidence, accused was examined U/S 313 Cr. P.C. In course of his examination the 

accused stated that he had no relation with the complainant and that he issued the two 
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cheques in question to the elder brother of the complainant in course of business 

transaction. 

 

          POINTS FOR DETERMINATION : 

(i)           Whether the accused had issued A/C Payee Cheque Nos. 356042 & 

356043 both for Rs. 60,000/-. dtd 19.04.16 to be drawn in HDFC Bank, Tezpur 

Branch, against his account no. 07541000027698, payable to the petitioner in 

discharge of his debt and liability to the complainant? 

(ii)           Whether the complainant has presented the cheque in his bank i.e. 

Punjab National Bank, Tezpur Branch for collection of the cheque amount 

within 6 months from the date on which it was drawn or within the period of 

its validity, whichever is earlier? 

(iii)           Whether the cheque was returned to the complainant bank due to 

insufficiency of fund in the account of the accused to honour the cheques? 

(iv)           Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 30 days of 

receipt of information by him from the bank regarding the return of the cheque 

as unpaid? 

(v)           Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

 

                              DISCUSSION, DECISION AND REASONS THEREOF: 

4.    PW1, Complainant, Sri. Dhiraj Das in his evidence on affidavit has reiterated the 

facts stated in the complaint. 

In course of his cross-examination he stated that his elder brother Sri. Raj Kr. Das 

has a woodshop and he had an welding garage but the garage is closed since last 2 years. 

He stated that he used to work as welder at the shop of the accused. Presently he works 

at his elder brother‟s woodshop. The woodshop bears permission of Municipality. He also 

stated that accused on many occasions had bought woods from him. He stated that the 
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accused had taken the said loan from him in January, 2016 and promised him to repay the 

amount within 1 month. That he does not have any certificate/document to show that 

accused had taken loan from him. That in discharge of his liability accused issued two 

cheques viz. Ext. 1 and Ext. 2 to him. That he himself had written his name on the 

cheques for writing correct spelling at the time of giving the cheque by the accused. That 

the amount, dates were inserted by the accused himself on the cheque. That he does not 

know why accused had given him two cheques. He also stated that prior to lodging of this 

case, the accused used to buy wood from his elder brother‟s shop. 

He stated that he did not get the AD card of the notice which he had sent to the 

accused.  

He denied the suggestion that accused did not give him the cheques as the cheques 

were issued to his elder brother by the accused. He also denied the suggestion that as his 

elder brother had lost the first cheque given by the accused to him so he again requested 

the accused to give another cheque and accordingly the accused did so. He also denied 

the suggestion that he himself had written his names and the dates with a same pen on 

the cheques. 

5.        PW2, Sri. Hemanta Sarma, Asst. Post Master, Tezpur HPO, has stated in 

course of his deposition that Ext. 6 is the postal receipt of the registered letter sent to 

Mukut Das. He stated that according to the delivery report the registered letter was 

delivered to Mukut Das on 02.05.16. That one Dharitri Das had received the same. He 

also affirmed that it is obvious that the registered letter was delivered to Mukut Das as his 

family members had received the same.   

     In course of his cross examination he stated that the registered letter was received by 

one Dharitri Das as she signed on the receipt-book of the Postal Dept. But Mukut Das did 

not receive the same. He stated that he does not have any personal knowledge about 

Dharitri Das‟s relation with Mukut Das.  

     He denied the suggestion that the said registered letter was not delivered to Mukut 

Das. 
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    On being questioned by the court he stated that the registered letter was delivered to 

the same address which was written on the letter. 

6.        PW3, Ranjan Khound, Relationship Manager of HDFC Bank, in course of his 

deposition has stated that Ext. 1, the cheque no. 356043 was presented at Punjab 

National Bank. The drawer of Ext. 1 is their customer. He had brought with him the 

statement pertaining to 19.04.16. Payee of this cheque was Dhiraj Das. Ext. 3, the 

cheque returning memo (dated 20.04.16) was issued by their bank. Ext. 2, the cheque 

no. 356042 is issued by their customer Mukund Das in the name of Dhiraj Das on 

19.04.16. He stated that both the cheques were dishonoured due to insufficient of fund. 

Ext. 4, the cheque returning memo (dated 20.04.16) is their memorandum stating the 

ground of dishonour.  

     In course of his cross examination he stated that the cheques were issued on 19.04.16 

and both of them were returned on 20.04.16 for „insufficient fund‟. He stated that if a 

cheque amount exceeds Rs. 50,000/- then they use to inform a drawer of cheque over 

phone. He also stated that it is apparent from the cheques that amounting figures, words 

and signatures were written with the same ink where as date and name are may be of 

different ink. 

    He denied the suggestion that the said cheques were not issued by accused.  

                             Arguments put forth by prosecution and defence sides 

7.     Learned Counsel for the complainant argued that evidence adduced by the complainant 

side clearly substantiates the prosecution case. On the basis of evidence of Bank Officials 

and postal officials as well as by virtue of the provisions of Section 27 of General Clauses 

Act, the service of statutory notice upon the accused is clearly established. The 

complainant side referred to the judgments reported in – (i) AIR 2019 SC 2446 and (ii) 

2019 (11) JT 339. Objecting to the contentions of the prosecution side, Learned Counsel 

for the accused argued that the statutory notice issued to the accused was received by 

his wife and therefore there is no service of statutory notice upon the accused. It is 

admitted that the cheque in question was not completely filled up by the accused. 

Learned Defence Counsel further argued that the prosecution is absolutely silent on the 
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identity of Dharitri Das. The complainant is a welder working at the shop of his elder 

brother and hence it is clear that he cannot have the capacity to give away the loan 

amount as claimed by him. Learned Counsel also submitted that if the accused wanted to 

repay the loan by means of cheque he would have issued only one single cheque. There 

was no reason for him to issue two cheques of the same amount on the same date. The 

defence side referred to judicial decisions reported in (i) 2007 AIAR (Criminal) 198, (ii) 

SCC 2002, 411 (iii) GLT 2011 vol-2 page 757 and (iii) GLT 2018 vol-1 page 286. 

 

                                 Decisions and reasons thereof:- 

 

8.      I have heard the prosecution and defence sides. I have also considered the evidence 

of complainant i.e PW-1, PW-2 and PW-3 and all other documents exhibited by the 

complainant side in this case. It is not in dispute that the cheques in question i.e Ext-1 

and 2 were issued by the accused. The contention of the accused is that he had given a 

cheque for Rs. 60,000/- to the elder brother of the complainant and when the latter told 

him that he had lost the cheque then the accused gave him another cheque for the same 

amount. While cross examining the complainant, it was no where denied by  the defence 

side that the signature appearing on the cheques in question i.e. Ext. 1 and Ext. 2 were 

not that of the accused. As the issuance of the cheques in question have been admitted 

by the accused, the onus of proof has clearly shifted to the defence side to rebut the 

presumption emanating from the provisions of Sec. 139 of NI Act. The said section 

mandates that “ it shall be presumed, unless the contrary is proved, that the holder of a 

cheque received the cheque, of the nature referred to in Section 138 for the discharge, in 

whole or in part, of any debt or other liability”. 

9.          However, the presumption arising from Sec. 139 of NI Act is a rebuttable one. At 

this point it would be appropriate to refer to a decision of Hon‟ble Supreme Court of India 

in the case of Krishna Janardhan Bhat vs. Dattatraya G. Hegde decided on 

11.01.08 [Case no. Appeal.( Crl.) 518 of 2006] wherein it was held that an accused 

for discharging the burden of proof under a statute need not examine himself as witness. 



  NI Case no. 69/16      

    NI 

7 
 

He may discharge his burden on the basis of materials already brought on record. An 

accused has an constitutional right to maintain silence. Standard of proof on the part of 

an accused and that of the prosecution in a criminal case is different. Again in the case of 

Kaliram vs. State of Himachal Pradesh reported in 1973 AIR-2773, Hon‟ble 

Supreme Court of India observed that there are certain cases in which statutory 

presumptions arise regarding guilt of the accused but the burden even in those cases is 

upon the prosecution to prove the existence of facts which have to be present before the 

presumption can be drawn. Once those facts are shown by the prosecution to exist, the 

court can raise statutory presumption and it would in such an event be for the accused to 

rebut the presumption. Hon‟ble Apex Court further held in the said case that the onus 

even in such cases upon the accused is not as heavy as is normally upon the prosecution 

to prove the guilt of the accused. If some material is brought on the record consistent 

with the innocence of the accused which may reasonably be true, even though it is not 

positively proved to be true, the accused would be entitled to acquittal. Moreover, apart 

from the aforesaid judgment, various judicial pronouncements have settled the 

proposition that “presumption of innocence” is a basic human right guaranteed to an 

accused. Hence, even the statutory presumptions regarding guilt of the accused cannot 

efface this basic human right of the accused.   

 

10.         In the instant case the complaint filed by the complainant is absolutely silent as 

regards the date on which the loan of Rs. 1,20,000/- was given by the complainant to the 

accused. It was only in course of his cross examination that the complainant stated that 

the loan was given to the accused sometime in the month of January, 2016. The 

complainant appeared before the court for his cross examination in this case on 17.11.16 

and in course of his cross examination he stated that he had a welding garage which was 

closed down. He used to work as a welder intermittently under the accused. He admitted 

that for the past two years (preceding the date of his deposition before court i.e 17-11-

2016), his welding business had been closed and he works at the wood shop of his elder 

brother. Thus, from the above admission made by the complainant, it is quite clear that 
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when the loan was purportedly given by him to the accused, he did not have any 

independent source of income. He was working at the shop of his elder brother. The 

complainant also could not say as to for what purpose he had given the loan to the 

accused. He only assumed that accused had taken loan from him as he was in need of 

money. Nothing was reduced into writing from the accused while the loan in question was 

allegedly given to him by the complainant. Now a sum of Rs. 1,20,000/- is not a trivial 

amount. The same is quite a substantial sum of money. It is quite hard to believe that the 

complainant who had no independent source of income, whose business was close down 

for the past two years and who was working at the shop of his elder brother, would so 

easily give away such a huge sum of money to the accused on mere asking and without 

even ascertaining the purpose for which the latter was seeking the loan. The complainant 

did not even obtain anything in writing from the accused while giving away the loan. It 

also cannot be ignored that the complainant was a welder, working under someone else. 

The above aspects clearly put a question mark upon the financial ability of the 

complainant to give away the loan to the accused as claimed by him. 

11.  The complainant admitted in course of his cross examination that the accused had 

signed and incorporated the amounts in the two cheques in question and he i.e. the 

complainant had written  his name in the space meant for payee‟s name. The complainant 

further explained that he filled up the „payee‟ particulars in the cheques in question in 

order to ensure that correct spelling of his name is incorporated. This explanation given by 

the complainant for filling up the „payee‟ particulars in the cheques in question sound 

irrational. It is not the case of the prosecution that the accused is illiterate. In fact it is 

seen that the accused affixed his signatures on both the cheques in question in English 

and he also wrote the cheque amount. Therefore, there is no rationale to assume that the 

accused who could write his own name in English on the cheques in question, correctly 

incorporate the cheque amount in English, would be incapable to write the name of the 

„payee‟ in English. Moreover, nothing prevented the complainant to dictate to the accused 

the correct spelling of his name so as to incorporate the same in the cheques in question. 

Another peculiar feature in this case which has come to my notice also warrants discussion.  
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It is seen that the accused has issued two cheques for Rs. 60,000/- each drawn upon the 

same account , on the same date and to the same person i.e. the complainant. Now, the 

complainant claims that the accused owed him Rs. 1,20,000/-. Hence, as a prudent man 

the accused ought to have issued him a single cheque of Rs. 1,20,000/- to the 

complainant. An obvious question arises as to why the accused would issue two different 

cheques for same amount, on the same date, drawn upon the same account and in favour 

of the same person. The complainant stated in course of his cross examination that he did 

not ask the accused the reason as to why the latter was issuing him two cheques instead 

of one. This statement of the complainant sounds quite improbable as this peculiar aspect 

ought to have struck his mind. This particular fact, when seen in conjunction with facts 

and circumstances discussed above as well as the pleas raised by the defence side, adds 

fuel to the flame of suspicion that has already been lighted against the prosecution case. 

12. Let me now address the contention raised by the defence side regarding non receipt 

of statutory notice by the accused. Learned defence counsel submitted that since the 

statutory notice was not served upon the accused personally and that it was only served 

upon his wife, there is no service of statutory notice upon the accused and the prosecution 

case deserves to be dismissed on this ground. I find that the plea raised by the defence 

side has been settled by Hon‟ble Supreme Court of India in the case of C.C. Alavi Haji vs 

Palapetty Muhammad & Anr decided on  18 May,2007  in Appeal(Crl.)767 of 2007, 

wherein Hon‟ble Appex Court had held that a person who does not pay the cheque amount 

within 15 days of receipt of the summons from the court along with the copy of complaint 

u/s 138 of NI Act., cannot obviously contend that there was no proper service of notice as 

required u/s 138 of NI Act. This judgment was delivered by a three judge bench of Hon‟ble 

Appex Court.  In the instant case summon was issued to the accused by the court and on 

receipt of the same he entered his appearance and contested the instant case. As such in 

view of the aforesaid judgment of Hon‟ble Supreme Court of India, the plea raised by the 

defence side regarding non receipt of statutory notice is not sustainable in the eyes of law.   

13.  Considering all the above discussions, it is hereby held that the prosecution has failed to 

prove its case against the accused beyond all reasonable doubt. The accused Sri Mukut 



  NI Case no. 69/16      

    NI 

10 
 

Das is held not guilty of offence u/s 138 NI Act. and he is acquitted of the offence alleged 

and set at liberty forthwith. Bail bonds executed by the accused and his bailor stand 

extended for 6(six) months from today (15.02.2020).     

14. The judgment is pronounced in the open court on this 15th day of February 2020. The 

judgment is prepared under my hand and seal of this Court.  

15.   The case is, accordingly, disposed of. 

16.     Signed, sealed and delivered in the open Court on this 15th day of February 2020 at 

Sonitpur. 

      

                               (Sri. A. Bhattacharjee) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 
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APPENDIX 

 

WITNESSES FOR THE PROSECUTION : 

PW1- Sri. Dhiraj Das 

PW2- Sri. Hemanta Sarma  

    PW3- Ranjan Khound  

WITNESSES FOR THE DEFENCE : 

    Nil 

 

DOCUMENTS EXHIBITTED : 

Ext.1 and Ext. 2…. The cheques in question.  

Ext-3 & Ext-4 ...Cheque returning memos.  

Ext-5… Pleader‟s Notice.  

Ext.6 … Registered Postal Receipt.  

Ext.7.. Notice delivery report. 

 

 

 

 

                                                                                (Sri. A. Bhattacharjee) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 

 

 

 

 

 

 

 

 


