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                          Misc. Case No. 39/18 
            Musstt. Juhura Khatoon Vs. Md. Aminul Haque @ Fakir 

DISTRICT: SONITPUR                        

IN THE COURT OF MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

                             Misc. Case No.39/18 

                           U/S 125 Cr.P.C. 

                              Musstt. Juhura Khatoon, 

                              W/o. Md. Aminul Haque @ Fakir, 

                              D/o. Late Dale Ali, 

                              R/o. Village-Chilamari Gohali Bhonga, 

                              P.S. Ginjia,  

                              Dist. Biswanath, Assam. 

                                            ..................... Petitioner/1st Party 

                                   -Vs- 

                         Md. Aminul Haque @ Fakir,                           

                              S/o. Late Lalman Sheikh, 

                              R/o. Village- Ghiladhari Nokakoti, 

                              P.S. Sotia,  

                              Dist. Biswanath, Assam. 

                                            ................ Respondent/2nd Party 

 

PRESENT: MR. A. HAZARIKA, S.D.J.M.(M) AT BISWANATH CHARIALI. 

 

Petition filed on: 21.08.2018. 

Evidence recorded on: 17.08.2019 and 05.09.2019.  

Argument heard on: 15.02.2020.  

Final Order passed on: 15.02.2020. 

 

Advocates who appeared in this case are- 

For the Petitioner: Mr. P. P. Borah, 

For the Respondent: Mr. B. Islam.  
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                          F I N A L  O R D E R 

1. The petitioner’s case in brief is that about 7 (Seven) years ago the petitioner 

solemnised her marriage with the respondent socially according to Islamic Law. 

After marriage both the petitioner and respondent started residing as husband 

and wife. After 1 (one) year a male child was born out of the wedlock of 

petitioner and respondent. The name of the male child is Johir Ahmed and 

presently he is 6 (six) years old. As the family members of the respondent 

treated the petitioner with cruelty, she came to her paternal home and started 

residing with respondent by constructing a house thereon. However, after few 

days the respondent demanded dowry from the petitioner. After 2 (two) years 

of the said incident the petitioner again become pregnant and the respondent 

left her due to ill advice of his elder brother namely Muktos Ali. Later on, the 

respondent gave birth to a female child. The respondent at the time of leaving 

the petitioner took away the documents relating to NRC and her elder child. 

The respondent presently paying no maintenance to the petitioner and her 

minor children due to which the petitioner compelled to work as a maid servant 

and leaving her life in starvation along with her children. The respondent is a 

driver by profession and used to earn Rs.20,000/- (Rupees Twenty Thousand) 

per month. Hence, the petitioner is praying for monthly maintenance at the 

rate of Rs.3,000/- (Rupees Three Thousand) only each for herself and her 

minor children i.e., in total Rs.9,000/- (Rupees Nine Thousand) per month.  

 

2. The respondent appeared on receipt of notice and contested the case by 

submitting written statement. The respondent denied all the facts of 

torture/cruelty upon the petitioner either by him or by his family members. The 

respondent admitted the fact that he was residing with the petitioner at her 

paternal home. The respondent pleaded that he compelled to leave the 

paternal home of the petitioner due to various torture upon him by the 
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petitioner and her family members. The respondent further pleaded that the 

petitioner is not willing to continue her conjugal life with the respondent. 

Hence the respondent prayed for dismissing the application submitted by the 

petitioner.  

   

3. During trial the petitioner examined herself along with 2 (two) witnesses in 

support of her case. The respondent adduced no evidence and remained 

absent after completion of the evidence of petitioner. The evidence of 

respondent side was closed due to absence of the respondent. I have heard 

the arguments advanced by learned counsel for the petitioner. None argued 

the case on behalf of respondent.  

 

                               POINTS FOR DETERMINATION: 

1. Whether the petitioner and her minor children are liable to be 

maintained by the respondent? 

2. Whether the respondent having sufficient means neglected or 

refused to maintained the petitioner and her minor children?  

3. Whether the petitioner and her minor children are unable to 

maintain themselves? 

4. Whether the petitioner without sufficient cause refused to reside 

with the respondent?   

5. Whether the petitioner along with her minor children are entitled 

for maintenance, and if, so what should be the quantum of 

allowance? 

 

          DISCUSSION, DECISION AND REASONS THERE OF: 

 

4. For the sake of convenience following points for determinations are taken 

together: 
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5.  POINT FOR DETERMINATION NO.1, 2 AND 3: 

P.W.1 Musstt. Jahura Khatoon, the petitioner reiterated the facts of her 

petition in her evidence in chief. During cross examination she confirmed 

the fact that her husband use to drive tractor. She also confirmed the fact 

that the respondent presently paying no maintenance to her. P.W.2 Md. 

Matleb Ali and P.W.3 Md. Arfan Ali corroborated P.W.1 in respect of the 

following facts: 

a) that the petitioner is unable to maintain herself and 

her minor children, 

b) that the petitioner is the legally married wife of 

respondent as such liable to be maintained by 

respondent, 

c) that the respondent is the father of minor children 

who are presently residing with the petitioner as such 

the respondent is also liable to maintain them and 

d) that the respondent is a driver by profession as such 

having sufficient means he neglected the petitioner and 

her minor children to maintain. 

 

5. Hence, considering the evidence of petitioner side, I am of the opinion that 

the petitioner has able to prove that she and her minor children are liable 

to be maintained by the respondent as they are unable to maintain 

themselves. It is further proved the respondent having sufficient means 

neglected or refused to maintain the petitioner and her minor children. 

Hence, these points for determinations are decided in affirmative in favour 

of the petitioner.  
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6. POINT FOR DETERMINATION NO.4: 

The respondent adduced no evidence as such he failed to prove the plea 

that the petitioner without sufficient cause refused to reside with him. 

Hence, this point for determination is decided in negative against the 

respondent. 

  

7. POINT FOR DETERMINATION NO.5: 

In view of the discussion held in point for determination no.1, 2 and 3, I 

am of the opinion that the petitioner along with her minor children are 

entitled for maintenance. According to P.W.1 the respondent is a driver by 

profession and use to earn Rs.20,000/- (Rupees Twenty Thousand) only 

per month. However, considering the evidence of the petitioner side the 

exact amount of income of the respondent could not be determined.  

 

8. The respondent pleaded that he is a daily labour and use to earn 

Rs.5,000/- to Rs.6000/- per month but the respondent also failed to prove 

the said fact by adducing evidence. The Hon’ble Apex Court in Rajathi 

–Vs- C. Ganeshan reported in 1999 (6) SCC 326 held that “it is the 

obligation of the husband to maintain his wife, children and also his 

parents and it is for the husband to show that he lacks sufficient means 

for the said purpose”. 

 

9. Therefore, considering all these facts I hold that the petitioner and her 

minor children are entitled for monthly maintenance at the rate of 

Rs.2,000/- (Rupees Two Thousand) only each from the date of this order. 

Accordingly this point is decided in affirmative in favour of the petitioner.    

 

10. In result, the petition filed by the petitioner is allowed on contest. The 

respondent is hereby directed to pay monthly allowance of Rs.2,000/- 
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(Rupees Two Thousand) only each to the petitioner and her minor children 

i.e. in total Rs.6,000/- (Rupees Six Thousand) only per month from the 

date of this order.  

        A free copy of this final order be furnished to the petitioner. 

Given under my hand & seal on the 15th day of February, 2020 at 

Biswanath Chariali. 

         

        DICTATED & CORRECTED BY ME         (AMARENDRA HAZARIKA)    

                                                   SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                              BISWANATH CHARIALI 

 

                        A P P E N D I X 

 

PETITIONER’S EXHIBITS: 

Nil. 

 

RESPONDENT’S EXHIBITS: 

Nil. 

 

WITNESSES FOR THE PETITIONER: 

P.W.1 ..... Musstt. Rupbhanu Begum, the petitioner, 

P.W.2 ..... Md. Matleb Ali and 

P.W.3 ..... Md. Arfan Ali. 

 

WITNESSES FOR THE RESPONDENT: 

None.  

 

                                              (AMARENDRA HAZARIKA)    

                                                   SUB-DIVISIONAL JUDICIAL MAGISTRATE (M) 

                                                              BISWANATH CHARIALI 

 


