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GR Case No: 714/11 

              IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                Tezpur, Sonitpur 

                       PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

                                      Judicial Magistrate First Class, 

                                                    Tezpur, Sonitpur 

                                      G.R. Case No. 714 of 2011 

            State 

            Versus 

                     Abdul Kalam Azad and others 

         (Under section 448/323/427/34 IPC) 

      Offence explained on: 28.01.2016 

      Evidence recorded on: 14.09.2017, 16.10.2017,  

      Statements recorded on: 10.05.2018 

      Arguments heard on: 10.05.2018 

      Judgment delivered on: 14.05.2018  

      Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

      Advocate for the Accused: Ms. S. Begum 

                 

                             J U D G M E N T 

Prosecution Case in brief: 

1.Accused persons stood for trial for committing offences u/s 448/323/427/34 IPC. 

2. Filtering the unnecessary details, prosecution case has been initiated on the basis 

of written ejahar lodged by the informant Musstt. Firoja Khatoon stating inter alia that 

on 08.04.2011 at about 4 p.m accused Md. Abdul Kalam Azad tried to take away the 

cow belonging to the informant as his cultivated land was destroyed by the cow. When 

the informant asked the accused persons as to why they were taking away the cow, 

there arose a heated altercation between the parties and accused Md. Abu Kalam hit 

the informant on her chest and she fell down. The accused persons entered into the 

house of the informant with sharp weapons and physically assaulted the informant. 

The accused persons also touched the chest, face and various parts of the body of the 
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daughter of informant named Farida Begum@ Khatoon with an intent to outrage her 

modesty. It is also stated in the ejahar that accused persons took away silver 

jewelleries belonging to the daughter of the informant. The accused persons also tied 

a rope to the neck of the informant and her daughter and tried to kill them. Hence this 

case. 

 

3. On receipt of the ejahar, officer in charge of Tezpur Police Station has registered a 

case as Tezpur P.S. Case no 348/11, u/s 448/326/354/380/506/34 of the Indian Penal 

Code. Thereafter, I/O has launched the investigation of this case. After completion of 

investigation, I/O has finally submitted charge sheet u/s 448/323/427/34 of the IPC 

against the accused persons.  

 

4. Thereafter, cognizance has been taken and summon have been issued to the 

accused persons. On appearance of accused persons, necessary documents required 

u/s 207 Cr. PC have been furnished to them. On perusal of the materials and on 

record particulars of offence u/s 448/323/427/34 IPC is read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be tried. 

 

5. Prosecution, in support of its case has examined only two (2) witnesses.  

 

6. On closure of prosecution evidence accused persons were examined u/s 313 Cr. PC 

wherein he denied the allegations made by the prosecution. Accused persons declined 

to adduce defence evidence.  

 

7. I have heard the arguments advanced by the learned counsel for the accused and 

Ld. A.P.P. Perused the materials available in the case record. Upon hearing both the 

parties and on perusal of the record, following points for determination are formulated 

for proper adjudication of this case. 

 

POINTS FOR DETERMINATION: 

 

Point No 1: Whether the accused persons in furtherance of common intention on 

08.04.2011 at about 4 p.m. committed house trespass by entering into the house of 
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the informant Musstt. Firoja Khatoon with intent to cause hurt and thereby committed 

the offence punishable under Section 448/34 of the IPC? 

Point No.2: Whether the accused person in furtherance of common intention on 

08.04.2011 at about 4 p.m. had voluntarily caused simple hurt to the informant and 

her daughter and thereby committed the offence punishable under Section 323/34 of 

the IPC? 

Point No.3: Whether the accused person in furtherance of common intention on 

08.04.2011 at about 4 p.m. voluntarily caused wrongful damage to the amount of Rs. 

50 or upwards to the silver jewelleries belonging to the daughter of the informant 

named Farida Begum @ Khatoon and thereby committed the offence punishable under 

Section 427/34 of the Indian Penal Code?  

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. Here, for the purpose of bringing more clarity in the discussion, I deem it fit to 

reproduce the relevant statements made by the prosecution witnesses during their 

evidence. P.W-1, Musstt. Firoja Khatoon (Informant) in her evidence in chief has 

deposed that she is the informant of this case and the accused persons are known to 

her. This incident took place almost six (6) years ago when the cow of the informant 

entered into the pumpkin cultivation of the accused persons. The daughter of the 

informant Farida was bringing back the cow from the field of the accused persons. 

When the informant asked as to what happened accused Md. Abu Kalam hit the 

informant on her head and poked her eyes. P.W-1 also deposed that accused Abdul 

Kalam Azad gave blows to the daughter of the informant and also scratched her 

cheeks. Further the informant also deposed that accused Sahar Banu physically 

assaulted her daughter and tied a rope to her daughter’s neck trying to drag her to 

the house of the accused persons. During the deposition of her testimony P.W-1 

stated that accused Sahar Banu took away silver ear-rings, chain from the neck of the 

daughter of the informant. 

 

9. During cross examination P.W-1 deposed accused persons are her relatives. They 

reside at a distance of 10-15 foot distance and in between their respective houses 

there is a pumpkin cultivation land.  When the cow of the informant destroyed the 

cultivation she was at her home and she came to know about the alleged destruction 

of cultivation afterwards. On the date of occurrence of this incident the father of the 

informant was at the house of one Rustam Ali. It is also deposed by P.W-1 that on the 

date of occurrence of this incident a shradha ceremony was held in the village at the 

house of one Jamal. The accused persons lodged a case against the informant on the 
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date of occurrence of this incident. During cross examination P.W-1 deposed that she 

was provided treatment since she was injured. She also stated that she herself took 

treatment and has deposited all the medical documents before the court. However, 

she has not seen the bamboo stick, rope, torn clothes before the court. 

 

10. P.W-2 Farida Begum @Khatoon deposed in her evidence in chief that this 

incident took place seven (7) years ago. Accused Abdul Kalam Azad cultivates guard 

but the cow of the informant did not destroy the cultivated land of the accused 

persons. P.W-2 further deposed that at about 3 p.m. she went to the field to bring her 

cow back home. On that accused persons visited her house and started to scold her 

mother. Accused Abdul Kalam Azad also beat her mother i.e., P.W-1/informant with a 

bamboo stick and gave her a punch. When the mother of the informant started to cry 

P.W-2 reached the place of occurrence and it was at that point of time that accused 

Abdul Kalam Azad gave a bite on the face of P.W-2 and tore her clothes.  Also it is 

deposed by P.W-2 that accused Sahar Banu tied a rope around her neck and pulled her 

in order to take her to their home and also took away the silver necklace from her 

neck. 

 

11. P.W-2 during her cross examination deposed that accused persons are known to 

her but they are not related to her in any ways. She also deposed that accused Abdul 

Kalam Azad cultivated guard in 1 bighas of land. A fight took place between the parties 

since the cow destroyed the cultivation. P.W-2 further deposed that when she found 

that the cow was destroying the cultivated land, she immediately brought the cow back 

from the field. Further, P.W-2 also admitted that she did not inform the police about 

the lost of necklace. It is also deposed by P.W-2 that both parties filed a case against 

each other.  

 

12. Wading through the evidence on record it becomes crystal clear that P.W-1, who is 

the informant in the case, has completely derailed from the allegations set forth in the 

ejahar. As regards the allegation of criminal trespass into the house of the complainant 

it is seen that both P.W-1 and P.W-2 did not utter a single incriminating word against 

the accused persons stating that they committed house trespass by entering into the 

house of the informant. Now, P.W-1 and P.W-2 are the members of same family, but it 

does not mean that the evidence of the said witnesses should be discarded in a 

straight way; rather it is essential to scrutinize the said evidence minutely. P.W-1 

Musstt. Firoja Begum in her evidence stated that accused persons are her relatives but 

on the contrary P.W-2 Musstt. Farida Khatoon stated that the accused persons are not 

related to her. During cross-examination P.W-2 stated that both parties filed a case 

against each other which in no way is uttered by P.W-1. Also P.W-2 stated two different 

versions regarding the destruction of the guard cultivation by the cow. In this regard 
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P.W-1 remained totally silent. This lack of corroboration in respect of P.W’s has 

shrouded the prosecution case with doubt. The contradiction of the PW’s deposition 

weakens the prosecution story to a considerable extent. Though there are evidences to 

infer that the accused persons entered the house of the informant but none of the 

witnesses could prove that the accused persons had criminally trespassed into the 

house of the informant. I therefore, find that the offence u/s 448/34 IPC is not proved 

beyond reasonable doubt. 

 

13.  The FIR mentions that both P.W-1 and P.W-2 were injured as they were beaten 

up the accused persons. On minute perusal of the evidence on record it is seen that 

the alleged incident took place on 08.04.2011 and the ejahar was registered on 

13.04.2018 but from the medical report it is seen that medical examination was 

conducted on 24.05.2011, almost after more than one month. The question now 

arises is what led the informant and her daughter to conduct medical examination 

after more than one month. No reason is assigned for its delay. Although the medical 

officer has not been examined but the medical report shows that no injury was 

present. Another aspect is that P.W-1 stated that accused Sahar Banu tied a rope to 

the neck of her daughter and tried to drag her. This fact is also corroborated by P.W-2 

but the police did not seize the rope nor produced the same to authentic her evidence. 

Also P.W-2 stated that accused persons tore her clothes but the same was not seized 

by the police. So, it is a lapse on the part of the prosecution. Further both P.W-1 and 

P.W-2 are narrating their own story and are singing to their own tune regarding the 

physical assaults that were meted out to them. I therefore, find that the offence u/s 

323/34 IPC is not proved beyond reasonable doubt.  

 

14. Another allegation against the accused persons is that they took away silver 

jewelleries from P.W-2. The FIR mentions that the accused persons took away silver 

jewelleries belonging to P.W-2. However, it appears that the witnesses are making 

contradictory statements in this regard. P.W-1 and P.W-2 stated that accused Sahar 

Banu took away the silver jewelleries, but both of them stated different version with 

regards to the kind of jewelleries that were taken away. The police did not seize the 

jewelleries, neither the FIR mentions the cost of the damage. There is no independent 

witness to corroborate their testimony. I therefore, find that the offence u/s 427/34 

IPC is not proved beyond reasonable doubt.  

 

15. Hence, on careful examination of the evidences on record as discussed above, I 

have come to the conclusion that prosecution has failed to prove the charges leveled 

against the accused persons beyond all reasonable doubt and as such they deserves 

acquittal. 
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                                               ORDER 

  

16. In view of the above discussions, I am of the considered opinion that, prosecution 

has failed to establish the case against accused persons namely Md. Abu Kalam, 

Musstt. Sahar Banu, Nurul Haque. Accordingly, accused persons are acquitted of the 

charges u/s 448/323/427/34 levelled against them in this instant case. 

 

17. Set the accused persons at liberty forthwith. 

  

18. The bail bond for the accused persons are extended for a further period of six (6) 

months.  

 

19. The case is disposed of on contest accordingly. 
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Given under my hand and seal on this 14th day of May, 2018 at Tezpur, Sonitpur. 

 

 

 

 

 

                                                                     (Ms. Sparsita Garg)                                                     

                                                            Judicial Magistrate First Class 

                                                                            Tezpur, Sonitpur 
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                                               APPENDIX 

 

 

     A. WITNESS OF PROSECUTION: 

 

1. P.W-1: Musstt. Firoja Khatoon 

 

2. P.W-2: Farida Begum @Khatoon 

 

     B. EXHIBITS OF PROSECUTION: NIL 
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     C. WITNESS OF DEFENSE: NIL 

 

     D. EXHIBITS OF DEFENSE: NIL 

                                                                                                  

                                                            

 

                           

                  (Ms. Sparsita Garg)                                                     

                                                                       Judicial Magistrate First Class 

                                                                      Tezpur, Sonitpur 

  

 

 

 

 

 

 


