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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Sessions Case No. 249 of 2016 

U/s. 148/149/302 of I.P.C. 

 
State of Assam 

 
-Vs- 

 

1. Sirlu Orang, 

2. Habu Orang, 

3. Kamala Orang, 

4. Lakhinder Orang and, 

5. Bhandal Orang. 

 

FOR THE PROSECUTION :-  Mr. P.K. Sarmah, Ld. Addl. P.P. 

FOR THE DEFENCE  :-  Mr. J. Baishya, Ld. Sr. Advocate. 

EVIDENCE RECORDED ON :-  21-2-17,29-6-18,27-7-18,24-8-18, 

                                                               20-9-18, 6-5-19 and 7-6-2019. 

ARGUMENTS HEARD ON :-  14-11-2019 and 03.02.2020. 

 JUDGMENT DELIVERED ON:-   12.02.2020. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on 24-4-2013 at about 8 am, 

while the informant along with her husband Jaitun Topno were 

ploughing their land, the accused persons caused hurt to her husband 
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with bow and arrow. Thereafter, the accused persons gave dao blow on 

her husband as a result of which, he died.  Hence, the FIR was lodged. 

2. Based on the said FIR, a case being Dhekiajuli PS Case No.147/13 

U/s.147/148/149/302/307 of IPC was registered and after completion of 

investigation, the case was charge-sheeted U/s. 147/148/149/302 of 

the IPC. 

3. On appearance of the accused persons, copies of relevant documents 

were furnished to them in compliance of the provision of Sec.207 CrPC 

and the case being one triable exclusively by the learned Court of 

Sessions, the same was committed to the learned Court of Sessions for 

trial whereupon the same was again re-transmitted to this court for 

disposal.  

4. Having heard both the sides and considered the materials on record, a 

formal charge was framed against the accused persons                                 

U/s. 148/149/302 of IPC and had been read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be 

tried. It is relevant to mention here that three accused persons were 

subsequently arrayed as accused in this case on the strength of the 

provision of Sec. 319 CrPC.  

5. During trial, the prosecution has examined as many as 12 (Twelve) 

witnesses. The accused persons were examined U/s 313 CrPC. Defence 

has not adduced any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard at 

length. It is pertinent to mention here that accused Putu Orang 

had expired on 14.11.2019 and resultantly, the case as against 

him stood abated.  

POINT FOR DETERMINATION 

(i) Whether the accused persons abovenamed, on 24-4-13 at 

about 8 a.m. being members of an unlawful assembly 
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committed rioting with deadly weapons and also 

murdered Jaitun Topno in prosecution of the common 

object of their unlawful assembly and thereby committed 

offences u/s 148 IPC read with Sec. 302/149  of the IPC ? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

6. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record. Before proceeding 

further, it would be worthwhile to have a brief glimpse of the evidence 

on record:     

7. PW1 (Dr. Gopendra Mohan Das) has deposed that on 24-4-13 at about 

1:40 p.m. he performed post mortem examination on the dead body of 

Jaitun Topno in reference to Dhekiajuli PS case No.147/13 U/s.302/34 

of IPC and found the followings : 

 Rigor mortis present. Body looks extremely pale due to severe blood 

loss.  

(i) Sharp cut injury over right latero posterior aspect of skull 

and neck, 6”x 4”x4” deep size. All vessels, muscles and 

cervical vertebrae were cut across.  

(ii) Sharp cut crush injury left elbow 10” x 4”x 4” with 

multiple fractures of left elbow joint. 

(iii) Sharp cut injury right cheek 4” x 2” x 2” size with fracture 

of right maxilla bone.  

(iv) Sharp cut injury right elbow 3”x 2” x 2” size muscles were 

cut both radius and ulna bones were fracture.  

(v) Sharp cut injury back of the left chest 5” x 3” x 3”. 
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(vi) Multiple cut injuries right and left hands left cheek and left 

forearm, forehead left and middle.  

 All the injuries were ante mortem in nature. 

 He opined that the cause of death was due to haemorrhagic shock 

sustained by the deceased as a result of multiple grievous injuries 

over the body.  

 He further stated that the injuries described in his report are 

sufficient to cause the death of a person in ordinary course of nature 

and such type of weapon may cause such type of injuries described 

in his post mortem report. Death of the deceased is homicidal. He 

has proved his post mortem report as Ext.1.   

8. In his cross examination he has stated that crush injury may be caused 

by dashing somewhere with great force. If a person runs and dashes 

some hard substance such type of injury may be caused.  

9. PW2 (Smti Golapi Topno alias Kerketa) has deposed that on the date of 

occurrence at about 6 a.m. she along with her husband Jaitun Topno, 

Jilba Markash Topno, Dipti Rani and Pranay Topno went to her paddy 

field at Tarajan Bongali for ploughing land with tractor. The tractor was 

driven by one Muslim person. While ploughing the field, at about 7:30 

a.m. accused Putu Orang, Sirlu Orang and Mangra Orang came from 

the side of the field and Putu Orang had held a dao on her neck and 

then she assaulted him with a stick and the said dao fell down on the 

ground. Other four persons namely Kamala, Habu, Bhandal and 

Lakhindar came from the side of the pucca road and all the accused 

persons gheraoed her husband and attacked him with catapult, arrow 

and then her husband fell down. Thereafter they assaulted her husband 

with a dao.  

10. PW1 has further stated in her evidence that she had clearly 

seen the accused persons assaulting her husband. Dipti Rani 
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Topno, Jilba Markash Topno and Pranay Topno also saw the incident. 

Then she immediately went to police station and filed the FIR. Ext.2 is 

the FIR and Ext.2(1) is her signature. Police came and found the dead 

body of her husband. Police also seized some arrows from the place of 

occurrence. Material Ext.1 is the said arrows which were seized vide 

seizure list, the Ext. 3 and Ext.3 (1) is his signature. She saw injuries on 

the neck, hands and back of her husband. Ext.4 is the inquest report 

and Ext. 4 (1) is her signature.  

11. In her cross examination, she has further stated that she eloped with 

deceased Jaitun Topno. In the year 2004 she filed a case being CR case 

No.552/2004 before the Court of Ld. Judicial Magistrate, 1st Class, 

Tezpur against the accused persons which she could not prove and the 

accused persons were acquitted. At the time of filing the case she was 

not residing at her parental house. One civil suit being TS No.80/2014 is 

pending in the Court of Ld. Sadar Munsiff, Tezpur between them. She 

had also stated that the occurrence took place on the land of Periodic 

Patta No.45 under Dag No.67.  

12. PW1 has further stated in her cross examination that she has not 

mentioned in her FIR that “when ploughing the field, at about 7:30 a.m. 

accused Putu Orang, Sirlu Orang and Mangra Orang came from the side 

of the field and Putu Orang held a dao on her neck. She assaulted with 

a stick and the said dao fell down on the ground.” She denied the 

defence that that she has stated before police that she fled away from 

the place of occurrence out of fear but she has stated to police that 

after the incident her husband ran away and fell in a bamboo bush of 

Prem Nag driver. She has mentioned the name of seven accused 

persons in the FIR. She also denied the defence suggestion that her 

husband was killed by other persons but due to enmity with the 

accused persons she has implicated the accused persons in this case.   
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13. PW3 (Smti Dipti Rani Topno) has deposed in her evidence that on that 

date of occurrence at about 6/6:30 a.m. she along with her uncle Jaitun 

Topno, aunt Golapi Kerketa and brother Pranay Topno went for 

ploughing at Tarajan Bangali Pathar over the land of their aunt Golapi 

Kerketa. Then accused Putu came and assaulted Jaitun Topno by 

means of „gulti‟ and thereafter accused Mangra assaulted him by means 

of bow and arrows as a result her uncle Jaitun fell down and then 

accused Putu had assaulted him by means of dao causing injuries on 

his head, neck, hand, chest, leg etc. She was standing nearby. They 

also attempted to assault them. Her uncle Jaitun Topno died at the 

spot. Then she along with Golapi Kerketa went to Dhekiajuli PS and 

Golapi lodged an FIR. 

14. In her cross examination she has stated that there is a land dispute in 

respect of the said land and civil cases are pending regarding the said 

land. Golapi Kerketa eloped against the will of her family and lived at 

Garubandha for sometimes prior to the occurrence. She does not know 

as to whether the said land was under possession of Golapi or not.   

She denied the defence suggestion that she has not stated before 

police that Putu assaulted Jaitun Topno by means of „gulti„ and  that 

accused Mangra assaulted him by means of bow and arrows. 

15. PW4 (Pranay Topno) has deposed in his evidence that on that date of 

occurrence at about 6 a.m. he along with his uncle Jaitun Topno and 

sister Diptirani Topno went for ploughing at Tarajan Pathar. His uncle 

instructed the tractor driver to plough the land and at that time accused 

persons came and accused Putu had assaulted his uncle Jaitun Topno 

by means of dao and then he fled away from the place. Jaitun died on 

the spot. Thereafter, Golapi Kerketa lodged an FIR. 

16. In his cross examination, he has stated that he does not know the 

name of the tractor driver. He denied the defence suggestion that he 

has not stated before police that accused Putu had assaulted his uncle 
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Jaitun by means of dao. There is a long land dispute and pending case 

in respect of the said land. 

17. PW5 (Md. Fakaruddin Ahmed) has deposed in his evidence that at 

about 8 a.m. when he went to Tarajan Centre he saw a gathering of 

people there and from the people he came to know that one person 

died. The dead body was lying at Tarajan Bangaligaon on the back side 

of the house of Sushil. At that time police was also there. There were 

many injuries upon the dead body and bows and arrows were lying 

near the dead body. Police had seized the said bows and arrows vide 

seizure list which is Ext.3 and Ext.3 (2) is his signature. In his cross 

examination he has stated that at the time of putting his signature on 

the seizure list the contents were written. 

18. PW6 (Sadhuram Kerketa) has deposed in his evidence that on the next 

day he heard that there was some incident of assault with the accused 

persons and deceased Jaitun Topno in the paddy field and Jaitun died. 

In his cross examination he has stated that he heard from the village 

people but he forgot from whom he heard. 

19. PW7 (Sushil Sasha) has deposed in his evidence that he heard that 

Jaitun Topno was murdered but he does not know who had committed 

the murder. 

20. PW8 (Smti Smti Kulani Sasha) has deposed in her evidence that she 

heard that Jaitun Topno was murdered but she does not know who had 

committed the murder. Her cross examination declined. 

21. PW9 (Sri Luis Bhengra) has deposed in his evidence that on the date of 

occurrence he went to his work place at Gormora and in the evening on 

his return, he heard that Jaitun Topno was murdered but he does not 

know who had committed the murder. 

22. PW10 (Sitangshu Kumar Ghose), the investigating officer, has deposed 

in his evidence that he visited he place of occurrence, conducted 
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inquest over the dead body and also recorded the statement of 

witnesses. He found cut injuries on the hand and back of the dead 

body. Two of the fingers were severed from the dead body. He 

prepared dead body challan and sent the dead body for post mortem 

examination. Ext.4 is the inquest report and Ext.4(1) is his signature. 

Ext.5 is the dead body challan and Ext. 5(1) is his signature. He also 

prepared the sketch map of the place of occurrence which is Ext.6. He 

also seized a number of arrows from the place of occurrence vide 

seizure list which is Ext.3. He also arrested accused Putu Orang and 

forwarded him to Court for getting his confessional statement recorded 

U/s.164 of Cr.P.C. He also proved the FIR as Ext.2. 

23. In his cross examination, PW10 has stated that he did not seize any 

dao, tractor, lathi and bow from the place of occurrence. PW2 Golapi 

Topno stated before him U/s.161 of Cr.P.C. that she along with others 

fled away out of fear from the place of occurrence. PW2 also stated to 

him that her husband fled away and took shelter under a bamboo bush. 

PW3 Diptirani Topno did not state to him that she has seen the incident 

by standing nearby. PW3 stated to him that they fled away from the 

place of occurrence after the incident. PW3 did not state to him that 

accused Mangra assaulted him by means of bow and arrows. PW4 

Pranay Topno did not state to him that accused Putu assaulted his 

uncle Jaitun by means of a dao. PW4 stated to him that one person 

came after 1 ½ hours of ploughing and 5/6 other persons also came 

and he does not know their names. 

24. PW11 (Mukut Chandra Deka) has deposed that he visited the place of 

occurrence and recorded statement of the gaonburha namely Sadhuram 

Kerketa and VDP secretary Luis Bhengra and some other witnesses. He 

also arrested accused Sirulu Orang and collected the post mortem 

report of the deceased. 
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25. PW12 (Nare Sonowal) who is another investigating officer has deposed 

that on the basis of available materials in the case diary, he submitted 

charge sheet against the accused persons U/s.147/148/149/302 of IPC. 

Ext.7 is the charge sheet and Ext.7 (1) is his signature. 

26. The above are the evidence led by the prosecution in this case in order 

to bring home the charges against the accused persons. There are 

apparently 3 (Three) eye witnesses to the occurrence. They are PW2, 

PW3 and PW4. Their evidence is crucial because each of the aforesaid 

witnesses has seen the accused persons dealing the fatal blows on the 

deceased Jaitun Topno. PW2 being the wife of the accused went to the 

paddy field along with her husband at Tarajan Bongali Gaon and when 

the land was being ploughed with the help of a tractor, the accused 

Putu Orang, Sirlu Orang and Mangra came to the PO and Putu was 

holding a dao in his hand. He held the dao in the neck of PW2 but PW2 

had given him a strike and the dao fell down. Then, other accused 

persons namely Kamala, Habu, Bhandal and Lakhinder came to the PO 

and all the accused persons gheraoed the husband of PW2 and 

attacked him with “gulti” (Catapult) and arrow and when her husband 

fell down, the accused persons assaulted him with dao. She had also 

clearly stated that she saw the accused persons assaulting her husband 

clearly. She had also stated that PW2 and PW3 had also seen the 

occurrence. PW2 had also supported the version of PW1 while she had 

stated that on the alleged day of the occurrence, she along with PW2, 

PW4 and the deceased Jaitun Topno went to the paddy field to plough 

the land and then, accused Putu came and assaulted Jaitun with gulti 

and accused Mangra assaulted him with bow and arrow. Jaitun fell 

down and then, accused Putu Orang gave dao blows on the head, neck, 

hand, chest and leg of Jaitun Topno. PW2 was standing at the PO and 

the accused persons wanted to assault her as well. Jaitun Topno died 

there. 
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27. PW4 had also seen the occurrence while he deposed that on the day of 

the occurrence, he also accompanied PW2, PW3 and Jaitun to the 

paddy field to plough the land. Then, accused persons came and 

accused Putu assaulted his uncle Jaitun by means of a dao and then, 

PW4 fled away from the PO. It is pertinent to mention here that 

the medical evidence on record shows that multiple grievous 

injuries were found on the dead body of Jaitun Topno and it 

was opined by PW1 that the death was due to hemorrhagic 

shock sustained by the deceased as a result of multiple 

grievous injuries suffered by the deceased. It was also stated 

by PW1 that the injuries sustained were sufficient to cause 

death of a person in the ordinary course of nature. Thus, the 

ocular version of PW2, PW3 and PW4 stands fully corroborated 

by the medical evidence on record.      

28. It was argued that the evidence of the aforesaid eye witnesses is not 

reliable and cannot be acted upon because their evidence suffers from 

contradictions. I have gone through the entire evidence of the aforesaid 

eye witnesses. Before going further, it is important to point out here 

that contradiction is a useful weapon in the hands of the defence to 

convince the court that the evidence of a particular witness is unworthy 

of credence. This is one of the tools to shaken the credit of a witness as 

provided in Sec. 155 of the Evidence Act. But what is more important to 

remember is that minor contradictions in the evidence of a witness are 

of no adverse consequence and the evidence of a witness cannot be 

thrown away on the ground that there are contradictions in his 

evidence. The law is well settled that contradictions which are on vital 

aspect of the case of the prosecution are only fatal and the same 

destroys the credibility of a witness.  

29. In the present case, the defence has shown PW2 has admitted that she 

had not mentioned in her FIR that when the land was being 

ploughed, accused Putu Orang, Sirlu Orang and Mangra Orang 
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came from the side of the field and Putu Orang held a dao on 

the neck of PW2 and PW2 then assaulted with a stick and the 

dao fell down. I have gone through the FIR which is Ext-2 and it is 

true that the above statement is not mentioned in the FIR. It is 

however, clear from the Ext-2 that so much of information as is 

necessary for initiation of an investigation, has been given in the FIR. It 

is not always necessary that every minute detail has to be recorded in 

the FIR. The law is clear that an FIR is not an encyclopedia of the 

prosecution version and so, it is neither required nor desirable in law 

that the FIR has to give all the necessary details of the alleged incident. 

I am, therefore, of the view that non-mentioning of the aforesaid fact in 

the FIR, as indicated by the defence, is of no consequence at all. 

30. It is further argued that PW1 had stated to police during investigation 

that she fled away from the place of occurrence out of fear. This was 

suggested to PW2 which she denied but PW10, the investigating officer 

has clearly stated that PW2 had stated to him that PW2 along with 

others fled away out of fear from the place of occurrence. It is 

therefore, argued that in the face of such evidence, the evidence of 

PW2 cannot be relied on as an eye witness for the reason that if she 

ran away from the PO out of fear, there would be no occasion for her to 

see the occurrence as claimed by her. This argument is considered by 

me but I regret my inability to agree with the same. It is true that 

PW10 has confirmed that PW2 had stated to him that she fled 

away from the PO out of fear but there is nothing specifically 

to show that PW2 fled away from the PO without seeing the 

occurrence. The defence could not explicitly elicit anything from the 

mouth of PW2 to show that she fled away from the PO at a point of 

time which renders her evidence completely unreliable as a star witness 

of the occurrence. PW2 had stated to police that she fled away out of 

fear. Logically, fear will spell the mind of a witness only when he or she 

would see the occurrence of assault. Thus, it defies any logic to 
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conclude that PW2 fled away from the PO before the occurrence started 

because she had also stated that she ran away out of fear. This in turn, 

supports the logic that she had seen the occurrence which had instilled 

a sense of fear in her mind and she fled away from the PO. No other 

view is possible in the facts and evidence of this case and so, I am of 

the view that the ocular testimony of PW2 cannot be brushed aside in 

this case. 

31. It was further argued that the evidence of PW3 and PW4 also cannot be 

relied on as eye witnesses as their evidence also suffers from serious 

contradictions. I have gone through their evidence. It is true that PW3 

and PW4 were suggested on some omissions which they made while 

stating about the occurrence to PW10. The said omissions were also 

duly proved through the investigating officer who had stated that PW3 

did not state to him that she had seen the incident by standing nearby. 

It was also confirmed by PW10 that PW3 stated that they fled away 

from the PO after the incident. It was also confirmed that PW3 did not 

state to PW10 that Putu assaulted the deceased by means of „gulti‟. 

32. I have considered the aforesaid aspects. PW3 has clearly stated in her 

evidence that she saw the entire incident taking place in front of her 

eyes. She had also stated clearly that accused Putu had assaulted 

Jaitun with a dao causing injuries on his head, neck, hand, chest and 

leg. In the face of such clinching evidence, the evidence of PW3 cannot 

be thrown away merely because of the omissions which were brought 

on record by the defence. In my considered opinion, the omissions 

brought on record by the defence are minor and do not erode the 

credibility of the evidence of PW3 as an eye witness. This apart, PW3 

had stated to the investigating officer that she ran away from the PO 

after the incident. Thus, it cannot be concluded that she had not seen 

the occurrence herself even if her statement to the investigating officer 

is believed to be true.  
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33. This apart, PW4 was suggested during cross-examination that he stated 

to the investigating officer that one person came after 1 ½ hours of 

ploughing and 5/6 other person also came and he did not know their 

names. This was however, denied by PW4 but PW10 had confirmed this 

statement and deposed that PW4 had stated to him that one person 

came after 1 ½ hours of ploughing and 5/6 other person also came and 

he did not know their names. This, in my considered opinion, is a 

serious contradiction in the evidence of PW4 which goes to the root of 

the allegations leveled against them. It rather shows that PW4 did not 

even name the accused persons while giving his statement to police but 

in the court, he implicated the accused persons by name. I am 

therefore, of the view that the evidence of PW4 cannot be relied upon 

as a star witness of the occurrence and so, his evidence is kept out of 

consideration. But even that being so, the fact remains that the 

evidence of PW2 and PW3 as eye witnesses of the occurrence remains 

unshaken and stands good on record.  

34. There is another aspect of this case which needs to be discussed. PW2 

and PW3 who are the eye witnesses of this case are related to the 

deceased. PW2 is the wife of the deceased and PW3 is the niece of the 

deceased. I have considered this aspect to see as to whether their 

relationship with the deceased can be a ground for discarding their 

testimony. It is to be noted here that mere relationship is no ground to 

discard the testimony of a witness which is otherwise cogent and 

reliable. It is relevant to mention here that in the case of State of UP 

Vs Saman Das, reported in AIR 1972 SC 67, the Hon’ble Apex 

Court observed thus: 

“Relationship of the prosecution witnesses to the 

deceased itself is not sufficient for disbelieving his 

testimony unless the motive is alleged and proved 

against them to spare the real assailant. It is well 

known that the close relative of a murdered person 
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are most reluctant to spare the real assailant and 

falsely involve another person in place of the 

assailant and when there is no cogent evidence on 

record to show that any of the witnesses had any 

animus against the accused.”  

35. In the case of Shiv Ram Vs. State of U.P, (1998) 1 SCC 149, the 

Hon’ble Apex Court has observed thus: 

“Nowadays it is a common tendency that no 

outsider would like to get involved in a 

criminal case much less in the crime of 

present magnitude. Therefore, it is quite 

natural that no independent witness will 

come forward to assist the prosecution. It is 

well settled that the evidence of witnesses 

cannot be discredited only on the ground 

that they are close relatives of the deceased 

persons but what is required in such 

situation is that the Court must scrutinize 

the evidence of such witnesses with utmost 

care and caution.”       

36. It is thus, clear from the aforesaid judicial dicta that mere relationship is 

not ground to discard the testimony of a witness whose evidence is 

otherwise found to be cogent and reliable. In the present case, it is 

already seen that the evidence of PW2 and PW3 have been found quite 

consistent and there is no reason to disbelieve their evidence. Thus, 

their relationship with the deceased cannot be a sole ground to reject 

their testimony.  

37. It is also important to mention here that it was argued by the learned 

defence counsel that there was festering land dispute between the 

accused persons and the deceased side and therefore, the parties are 
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inimical to each other. It was therefore, argued that owing to the 

existing enmity between the parties, the possibility of false implication 

cannot be ruled out. On perusal of the evidence of PW2, it clearly 

appears that civil litigations were also pending and there was admittedly 

land dispute between the parties. However, it is to be borne in mind 

that enmity cannot be a sole ground to discard the entire prosecution 

case which is otherwise fully established by the evidence on record. In 

the case of Ramashish Rai Vs. Jagdish Singh, (2005) 10 SCC 

498, it was held by the Hon’ble Apex Court that “the requirement 

of law is that the testimony of inimical witnesses has to be 

considered with caution. If otherwise the witnesses are true 

and reliable their testimony cannot be thrown out on the 

threshold by branding them as inimical witnesses. By now, it is 

well-settled principle of law that enmity is a double- edged 

sword. It can be a ground for false implication. It also can be a 

ground for assault. Therefore, a duty is cast upon the court to 

examine the testimony of inimical witnesses with due caution and 

diligence." In the present case, this court has taken the precaution and 

has scrutinized the evidence of PW2 in its intrinsic worth but nothing 

has surfaced to show that her evidence is unworthy of credence 

because there is reason to believe that she is deposing out of enmity. 

Her evidence is absolutely consistent and cogent and there is nothing in 

her evidence to doubt the veracity of her testimony as an eye witness. I 

am therefore, of the view that the evidence of PW2 can be safely acted 

upon. 

38. In the present case, the accused persons have been charged u/s 302 of 

the IPC read with Sec. 149 of the IPC. In the case of Joseph Vs State 

of Tamil Nadu, reported in AIR 2018 SC 93, the Hon’ble Apex 

Court had an occasion to observe as follows: 

“Whether the members of the unlawful 

assembly really had the common object to 
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cause the murder of the deceased has to be 

decided in the facts and circumstances of 

each case, nature of weapons used by such 

members, the manner and sequence of 

attack made by those members on the 

deceased and the circumstances under 

which the occurrence took place. It is an 

inference to be deduced from the facts and 

circumstances of each case” 

39. Bearing in mind the aforesaid legal position, if the facts and 

circumstances of the present case are examined, it would appear that 

there is clear evidence on record that on the day of occurrence, 

accused Putu Orang, Sirlu Orang and Mangra Orang came to the paddy 

field where the deceased Jaitun Topno was present along with PW2, 

PW3 and PW4. Other accused persons namely Kamala, Habu, Bhandal 

and Lakhinder also came from the side of the pacca road and all of 

them were armed with bows, arrows and catapult. PW10 who is the 

investigating officer also seized a number of arrows from the place of 

occurrence vide Ext-3, the seizure list. Thereafter, all the accused 

persons gheraoed (surrounded) Jaitun Topno and attacked him with 

catapults and arrows. When Jaitun fell down, they dealt dao blows on 

him causing serious injuries. PW2 had claimed that she had clearly seen 

the accused persons assaulting her husband. He died at the spot and 

his deadbody was found at the paddy field by the investigating officer 

which is clear from the evidence of PW10. PW3 had also clearly stated 

that when Jaitun fell down, accused Putu Orang had dealt dao blows on 

his head, neck, hand, chest and leg. She had also stated that her uncle 

had died at the spot. Thus, from the manner in which attack was 

mounted on deceased Jaitun Topno, it can be safely and unhesitatingly 

concluded that the accused persons on the alleged day of the incident, 

being members of an unlawful assembly, in prosecution of the common 
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object of their unlawful assembly, committed murder of Jaitun Topno. 

All of them therefore, can be fastened with criminal liability for 

committing murder of the deceased Jaitun Topno with the aid of Sec. 

149 of the IPC. It also clearly goes to establish that they also 

committed an offence U/s 148 of the IPC. 

40. In the result and for the reasons and discussions made herein 

above, I have no hesitation in my mind in holding that the prosecution 

has succeeded in proving the case against accused persons namely 

Sirlu Orang, Habu Orang, Kamala Orang, Lakhinder Orang and Bhandal 

Orang. They are hence, found guilty of the offences U/s 148 IPC 

and also U/s 302/149 IPC and convicted accordingly. 

41. As the conviction has been recorded U/s 148 of the IPC and also U/s 

302/149 of the IPC which is punishable with death or imprisonment for 

life and also with fine, the provisions of Sec. 360 of the CrPC or of the 

Probation of Offenders Act, 1958 cannot be invoked. 

42. HEARING ON QUESTION OF SENTENCE:  

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is 

required to hear the accused on the question of sentence. But in the 

case of Ram Deo Chauhan @ Raj Nath Vs State of Assam, 

reported in AIR 2001 SC 2231, the Hon’ble Apex Court had made a 

pertinent observation which goes as follows: 

“When the conviction is under Section 302 IPC (with or 

without the aid of Section 34 or 149 or 120B of IPC) if the 

Sessions Judge does not propose to impose death penalty 

on the convicted person it is unnecessary to proceed to 

hear the accused on the question of sentence. 

Section 235(2) of the Code will not be violated if the 

sentence of life imprisonment (SIC) awarded for that 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16125','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','15817','1');
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offence without hearing the accused on the question of 

sentence.” 

43. This is indeed not a case which falls in the category of “rarest 

of rare cases”. So, on conviction as afore-stated, each of the 

accused persons namely Sirlu Orang, Habu Orang, Kamala 

Orang, Lakhinder Orang and Bhandal Orang is sentenced to 

suffer RI for 1 (One) year and to pay a fine of Rs. 2000/- each 

i/d to suffer further RI for 3 (Three) months U/s 148 of the 

IPC. 

44. Each of the aforesaid accused persons is further sentenced to 

suffer imprisonment for life and to pay a fine of Rs.5000/- 

(Five thousand) each, and in default of payment of fine, to 

suffer further RI for 3 (Three) months each u/s 302/149 of the 

IPC.  

45. The sentences above are directed to run concurrently.  

46. The seized articles may be destroyed in due course. 

47. Let a free copy of this judgment be forthwith furnished to the accused 

persons. 

48. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

49. Let a copy of this judgment be also sent to the District Legal Services 

Authority, Tezpur, for considering payment of compensation under 

section 357-A of the CrPC to the next of kin of the deceased Jaitun 

Topno and it is accordingly recommended. 

  Given under my hand and seal of this court on the 12th 

day of February/2020. 
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Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
 

 
 

APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Dr.G.M.Das) 

PW2 (Smt. Golapi Topno @ Kerketa) 

PW3 (Smt. Dipti Rani Topno) 

PW4 (Sri Pronoy Topno) 

PW5 (Md. Fakaruddin Ahmed) 

PW6 (Sri Sadhuram Kerketa) 

PW7 (Sri Sushil Sasha) 

PW8 (Smt. Kulani Sasha) 

PW9 (Sri Luis Bhengra) 

PW10 (Sri Sitangshu Kumar Ghosh) 

PW11 (Sri Mukut Chandra Deka) 

PW12 (Sri Naren Sonowal) 

PROSECUTION EXHIBITS: 

Ext-1: PM Report. 

Ext-2: FIR 

Ext-3: Seizure List. 

Ext-4: Inquest Report. 

Ext:5: Dead Body Challan.  

Ext-6: Sketch Map.  

Ext-7: Chargesheet. 

Mt. Ext-1: Arrows (Chiyari Kar) 

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur.  


