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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE (FTC), SONITPUR AT TEZPUR

PRESENT : Nisanta Goswami,
Addl. Sessions Judge (FIC),
Sonitpur, Tezpur.

CRTMTNAL APPEAL NO. 18(S-?) Ot ?01e

1. Sri Dipen Gohain,
S/O Sri Nagen Gohain,
Resident of Vilalge - Baruah Chuburi,
PS - Tezpur,
Dist. Sonitpur (Assam) .the Appellant/accused.

- Versus -
1. State of Assam
2. Sri Nilu Chetry,
S/o Tlll Bahadur Chetry,
Resident of village Durabori,
PS - Dhekiajuli,
Dist - Sonitpur, Assam .. Respondents/OPs.

For the Appellant

For the State

APPEARANqE

: Mr. P.S. Sethi, Advocate

: Mr. A Baruah,

Ld. Addt. PP.
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1.

]UDGMENT

This appeal has been filed u/s 374(3Xa) of crPc against

the judgment and order dated 21-05-2019, passed by

the learned CJM, Sonitpur, Tezpur in GR Case No'

1645/10 uls 420 of IPC. In the instant case, the learned

trial Court convicted the accused/appellant Sri Dipen

Gohain and sentenced himto imprisonment for one year

and to pay a fine of Rs.10,000/- for the offence

committed u/s 420 of IPC.

I have heard the learned Counsel for the

accused/appellant and the learned Addl. PP for the State

and I have also perused the materials on record.

FACTS OF THE CASE

The facts in brief, relevant for the disposal of this appeal,

are that on 28-08-2010 an FIR was lodged by one Nilu

Chetry at Dhekiajuli PS stating therein that about five

months ago, the accused Sri Dipen Gohain had sold a

used Indica car to him for Rs.1,50,000/-. The informant

paid Rs.1,00,000/- to the accused and took possession of

the vehicle. On 22-08-2010 some army personnel seized

that vehicle and handed it over to the police of DhekiS;uli

PS. Thereafter, the informant came to know that the said

vehicle was not in the name of accused and he sold the

vehicle to the informant by way of cheating. The

2.
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informant also stated that he was informed by the

accused that the Registration No, of the vehicle was AR-

05/1635, but while delivering possession of the vehicle

the number place was removed by the accused.

Based on that FIR, Dhekiajuli PS Case No.303/10 was

registered uls 3791420 of IPC, Investigation commenced

and after completion of the investigation, charge sheet

was filed against the accused Dipen Gohain uls 3791420

of IPC.

Cognizance of the offence was taken and when the

accused appeared before the court, a prima facie case

was found against him u/s 420 of IPC. A formal charge

was framed against the accused uls 420 of IPC and

when the charge was read over to him he pleaded not

guilty and claimed to be tried. Thus, the case proceeded

to the trial stage.

During the course of the trial, the prosecution side

adduced evidence of 5 witnesses. Defense also adduced

evidence of two witnesses. After perusing the materlals

on record and hearing the parties, the learned CJM,

Sonitpur, Tezpur pronounced its judgment on 21-05-

20t9. Accused Dipen Gohain was convicted uls 420 of

IPC and he was sentenced to SI for one year and to pay

a fine of Rs.10,000/-. It was ordered that in default of
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7.

payment of fine, the accused shall undergo SI for

another 3 (three) months.

GROUNDS OF APPEAL

Being highly aggrieved by the judgment and order dated

21-05-2019, the accused/appellant Dipen Gohain has

filed this appeal with prayer for setting aside the

judgment and order of conviction and sentence passed

against himon the following grounds:

(a) The impugned judgment and order dated 21-05-

2019 of the learned trial Court is against the law,

equity and facts on the case.

(b) The learned trial Court has gravely erred in law as

well as in facts in sentencing the accused/appellant

though the prosecution has miserably failed to

prove its case beyond all reasonable doubts against

the accused/appellant and as such, the same is

liable to be set aside.

(c) The learned trial Court has totally failed to

, appreciate the evidence on record and has relied

more upon surmises and conjectures than, in

principles of law, while arriving at the decision of

guilt of the accused/appellant u/s 420 of IPC. So

the impugned judgment and order of conviction is

liable to be set aside.

?
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(d) on appreciation of the facts and circumstances of

the case the learned trial Court should have

acquitted the accused/appellant instead of

convicting him.

(e) The prosecution has failed to prove the offence of

the accused/appetlant u/s 420 of IPC by adducing

reliable, cogent, trustworthy witnesses and legal

proof which is necessary to prove such an offence.

But this aspect of the case is totally ignored or over

looked by the learned trial Magistrate.

(f) The learned trial Court has placed undue reliance

on the prosecution witnesses, but those witnesses

are nothing but a hearsay witnesses except the

PW2 the formant of the said case. So the

statement of these witnesses are not admissible in

the eye of law. The evidence of PW2 Nilu Chetry,

the informant of the case, are false, self

contradictory and gave different version at different

times on vital points. So, these witnesses are by no

means reliable and trustworthy witnesses. Hence,

the finding of the trial court in this regard cannot

stand in the eye of law.

(g) The PW5, the IO of this case had not examined the

material witness in the case, i.e. the actual

registered owner Smt. Elora Talukdar of the said

Indica Car bearing Registration No. AR-05/1635

Criminal AppealNo 18 (S-2) 2019
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which was said to have been sold by the accused

to the informant and also had not investigated in

regard to the change of the registration of the said

car fraudulently in the name of PW4 Amal Medhi

and also had not examined the Financer Tata

Motors Finance Co. Ltd. as regards the finance of

the said car and its present status in regard to

payment of the finance amount and how the said

car came into possession of the alleged accused

from its registered owner. The case becomes

doubtful for the suppression of the said facts and

as such the case becomes doubtful and the

accused is entitled to get the benefit from it.

(h) The learned trial Magistrate failed to appreciate the

evidence of DW1, Dipen Gohian the alleged

accused in the case and also the evidence of DW2

Anuj Kumar Gogoi, the State Legal Head of Tata

Motors Finance Ltd, Guwahati Branch, who being

the financer of the said Indica Car, in its proper

prospective, in as much 0s, the said DW1 has

categorically and specifically stated in his

examination-in-chief that he had not sold out ihe

said Indica Car to the informant Nilu Chetry(PW2).

The car was handed over to him as PW2 was get a

loan amount of Rs.1,20,000/- from the PW4 Amal

Medhi and the DWl got possession of the said

,_a\ -'I 
"J.t*\-/ ':

, .i' ,,'i'
i... # l;'

, 
, 
' ,CriminalAppealNo 1B (S-2) 2019 Page 6



V
Indica Car from its actual registered ownei Smt.

Elora Talukdar after executing a deed of agreement

dated 20-09-2009 and the document was exhibited

in the case as Ext.-A and the said Indica car is not

a stolen car but those facts were not considered by

the learned Trial Court and had arrived at a wrong

findings to convict the accused/appellant purely on

surmises and conjectures.

(i) The learned trial Court had failed to appreciate the

evidence of DW2, who being the financer of the

said Indica Car. DW 2 has categorically and

specifically stated that the said Indica Car's actual

registered owner is one Smt. Elora Talukdar of

Guwahati who had taken finance from their said

finance company for purchase of the said Car and

the registration number of the said car is NL-

05C/0810 being Engine No. 475IDT16LZPG2399

and Chassis No. 6001B1LSZPG4L03 and also had

submitted the contract loan agreement for the said

vehicle and the said document was exhibited as

Ext.B, but those facts were also not considered by

the learned trial courtand has arrived a *rong

findings to convict the accused/appellant purely on

surmises and conjectures, hence, it is liable to be

set aside.

Ov
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(j) The prosecution has suppressed and withholb the

material witnesses, namely, Md Abdul Rafique of

the case thereby casting serious doubts on the

version of the prosecution case and it is for this

reason together with the other glaring defects in

the prosecution case, the judgment and order of

conviction passed by the learned trial Court is

defective and reversible in toto.

) The learned Trial Court had failed to appreciate

that there are no any ingredients of cheating u/s

420 of IPC and the instant case is purely of a civil

dispute between the parties as because both

parties had entered into an agreement in writing

and thereafter the said vehicle was handed over to

the informant by the accused/appellant and the

said allegation of the informant that the said car

was a stolen one was also found to be wrong and

incorrect.

(l) The learned trial Court in his judgment has picked

up some portion of the evidence from the

examination-in-chief only and had ignored ald

overlooked the cross-examination portion of the

evidence.

(m) The learned trial court has ignored the fatal defects

of the prosecution case, ignoring the vital cross-

examination portion of the evidence and had picked
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up few statements from here and there only to

convict the accused/appellant purely on surmises

and conjectures, hence, the judgment and order of

sentence passed on the accused/appellant cannot

stand in the eye of law.

(n) At any rate the sentence passes on the

accused/appellant is too hard, too harsh and

excessive, in as much as, the accused person is a

young man aged about 42 years having his old

aged parents, wife and children and there is none

to look after them except him.

POINTS FOR DETERMINATION

Whether the judgment and order dated 21-05-2019,

passed by the learned OM, Sonitpur, Tezpur in GR Case

No. 1645/10 u/s 420 of IPC is sustainable in law?

prscussroN. pEcrsroN AN,p REAso.Ns THEREoF

In order to decide whether the learned trial court had

appreciated the evidence of the prosecution and defense

witnesses properly, before coming to the conclusion of

guilt of the accused/ appellant; a brief survey of fne

evidence adduced by the witnesses has to be

undertaken.

10. The informant of this case Nilu Chetry (PW2) has stated

that the accused was indebted to him and he made an

9.
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agreement for selling his Indica vehicle. After taking

possession of the vehicle, the PW2 took the vehicle to

Dhekiajuli for repairing. On their way back, they were

intercepted by some army personals, who asked them to

produce the documents of the vehicle. The PW2

produced a copy of the agreement made by the accused.

Later on the Army handed over the vehicle to the police.

The PW2 has further deposed that the original

documents were in possession of the accused Dipen

Gohain. The PW 2 came to know later on that the

owner of the Indica vehicle is a person from Arunachal

Pradesh. The PW2 has also stated that he paid Rs.

1,02,000 to the accused for the purchase of the vehicle.

11. In his cross examination the PW 2 has stated that he

gave a Tata sumo vehicle to the accused on an

agreement of lease for a period of one year and accused

assured to pay Rs. 15,000 per month. As per the lease

agreement the accused was to pay Rs. 120,000 but he

did not pay that amount. The accused latter handed over

the Indica vehicle to PW2 in lieu of the said Rs. 120,000.

It was agreed upon that after the transfer of documents

of the Indica vehicle in the name of PW 2, he would pay

Rs. 30,000 to the accused. The PW2 has also stated that

he doesn't know the name of the original owner of Indica

vehicle, in whose name the vehicle was registered.

/
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L2, PW1 Prasanta Boro has stated in his evidence that in the

month of August-September 2010 he was in search of a

second-hand vehicle for purchase. He went to the house

of Nilu Chetry and found an Indica vehicle. Nilu Chetry

shown him an agreement which revealed that he

purchased the vehicle by paying rupee 1 lakh. Later on

the PW1 took the vehicle to a garage for repairing.

Thereafter while they were driving'the vehicle on the

road; they were intercepted by some army personals.

The PWl came to know that there were some

irregularities regarding the ownership of that vehicle.

PW 3 Nayan Hazarika has stated that about 4-5 years

ago the elder brother of his wife Amal Medhi purchased

an Indica vehicle from the accused Dipen Gohain and

thereafter he kept the vehicle in the house of the PW 3

for the purpose of selling it. Amal Medhi asked the PW 3

to hand over the vehicle to Rafique Ahmed, who was

supposed to arrange a customer for the vehicle. Later on

when Rafique Ahmed failed to return the vehicle, Amal

Medhi filed a case against him. After about 6-7 months

Amal Medhi asked the PW 3 to furnish the documentsof

the vehicle at Dhekiajuli PS. Accordingly the PW 3

handed over the documents of the vehicle to police and

the same was seized by police vide Exhibit 3- Seizure

List.
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14. PW 4 Amal Medhi has stated that the incident occuried in

the year 2010. He purchased an Indica vehicle from the

accused for Rs. 135,000. The vehicle was in the name of

one Elora Talukdar. The PW 4 paid the sale price to the

accused and registered the vehicle in his own name.

Later on he gave the vehicle to one Rafique for repairing.

While the vehicle was with Rafique, the accused took it

away forcefully by threatening Rafique. After about six

months of that incident the PW 4 received an information

from Dhekiajuli PS that the vehicle, bearing registration

number AR 05 1635, has been recovered from Borsola.

The PW 4 went to Dhekiajuli and took over the custody

of the vehicle under an order of the court. Later on he

came to know that the accused sold the vehicle to some

other person, after taking it away from the garage of

Rafique, but the documents of the vehicle could not be

transferred in the name of that other person.

In his cross examination the PW 4 has stated that he

knew the accused from earlier and the accused used to

work as a recovery agent. Before purchasing the Indica

vehicle from the accused, the accused provided a Tata

sumo vehicle to the PW 4 on hire. That Tata sumo

vehicle was registered in the name of Nilu Chetry.

.'15.

16. PW5 Anisur Zaman was the investigating officer in this

case. On 25.08.2010 he was at the Dhekiajuli PS as

)
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I
Attached Officer. On that daythey received an Indica

vehicle from Army personnel, which the Army suspected

to be a stolen vehicle. The PW 5 was entrusted with the

task of investigation. He examined the .witnesses,

inspected the PO and seized the vehicle. He also arrested

the accused and seized the agreement entered into

between the accused and the informant. The original

documents of the vehicle were seized from the custody

of Amal Medhi. The PW 5 exhibited the Seizure Lists as

Exhibit 2 and 3, the extract copy of the GD entry as

Exhibit 4, the Sketch Map of the PO as Exhibit 5 and the

Charge Sheet as Exhibit 6.

L7. DW 1 Dipen Gohain, who is the accused in this case, has

stated in his evidence that from 2001 to 2010 he worked

as a Recovery Agent at Tata Finance. The informant Nilu
I

Chetry purchased a Tata Sumo vehicle, bearing

registration No AS tzE 0782, from one Pankaj Nath.

' Pankaj Nath purchased that vehicle on finance from Tata

Finance. Nilu Chetry gave that vehicle to the DW 1 on

hire purchase agreement. The DW 1 was to pay

Rs.16,000/- to Nilu Chetry as monthly installments. DW 1

gave that vehicle to Amal Medhi stipulating Rs.15,000/-

as monthly installment. Amal Medhi plied that vehicle for

one year but he failed to pay Rs. t,20,0001- being

installments for ten months. Later on Amal Medhi

purchased one Indica vehicle, bearing registration No NL

/
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05C 0810, from the DW 1. The DW 1 took that vehicle

from one Elora Talukdar by executing a deed. He

executed another deed while handing over that vehicle to

Amal Medhi. Amal Medhi agreed to pay Rs. 8,2001- as

EMI for that vehicle to Tata Finance. However, he failed

to pay the EMI but got the vehicle registered in his

name. He took the vehicle to Arunachal Pradesh and

obtained registration No AR 05 2635. The DW 1 took

away that vehicle in January 2010 from the garage of

one Rafique since Amal Medhi defaulted in the payment

of money against that vehicle. The DW t handed over

that vehicle to Nilu Chetry since Rs.1,20,000/- was due

from Amal Medhi against the Tata Sumo vehicle

belonging to Nilu Chetry. The DW t has exhibited the

agreement between him and Ellora Talukdar as Exhibit A.

In his cross examination the DW t has not stated

anything material.

DW 2 Anuj Kumar Gogoi has stated in his evidence that

he is the State Legal Head of Tata Motor Finance Ltd.

Guwahati. On 25.01.2008 one Elora Talukdar of

Guwahati took a loan of Rs. 3,16,000/- from their finaqce

company for purchase of an Indica vehicle. The

registration number of that vehicle was NL 05C 0810 and

as per the records of the finance company the loan

installments have not yet been paid. They have not yet

issued any NOC against that vehicle, since the loan

I

11 , ' 
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19.

installments have not yet been fully paid, and without

NOC the customer cannot register that vehicle in any

other person's name. The DW 2 has exhibited the loan

agreement between their company and Elora Talukdar as

Exhibit B.

The evidence adduced by the prosecution witnesses as

well as by the defence witnesses shows that the accused

Dipen Gohain purchased one Indica vehicle from one

Elora Talukdar by executing an agreement, which is

marked as Exhibit A, whereby the accused promised to

repay the loan amount due against that vehicle in

monthly installments of Rs. 8200. However, the accused

sold that vehicle to another person, namely, Amal Medhi

without making full payment of the loan amount, as

stipulated in the agreement, marked as exhibit A. This

time the accused entered into another agreement with

Amal Medhi, whereby Amal Medhi was required to pay

Rs. 8200 as monthly installments for that vehicle. Thus,

the accused sifted his liability to Amal Medhi.

Subsequently when Amal Medhi defaulted in the payment

of monthly instalments, the accused took away that

vehicle in January 2010 from the garage of one Rafique

and he sold the same to Nilu Chetry.

20. The accused hired a Tata sumo vehicle from the

informant Nilu Chetry and he was required to pay Rs.
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120,000 against that vehicle. Instead of payin! that

amount to the informant the accused gave possession of

the Indica vehicle to the informant, knowing fully well

that he was not authorized to do so. The accused was

well aware that he cannot transfer the ownership of the

Indica vehicle to the informant Nilu Chetry, since he

himself was not the owner of that vehicle. The vehicle

was registered in the name of Amal Medhi. If the

purchaser of the vehicle, namely, Amal Medhi had

defaulted in the payment of loan installments, as agreed

by him, the accused could have initiated a legal

proceeding against him. At least the accused could have

tried to transfer the ownership of the vehicle in his own

name before selling the same to the informant. But the

accused was in a haste to transfer the possession of the

vehicle to the informant to set off the amount due by him

to the informant. These facts show that from the very

beginning the accused had the intention of deceiving the

informant. The accused cheated the informant by

dishonestly inducing him to set off the amount due to

him by the accused by ostensibly selling him a vehicle

which was not owned by him. '

2t. During the course of the argument the learned counsel

for the accused/appellant has referred to the following

three decisions in support of his contention that to
constitute the offence of cheating it must be established

r 
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22.

that the intention of the accused was dishonest even at

the time of making the promise.

i) Krishna Shankar Mehta v. Central Bureau of

Investigation (2014) 1 NEJ 191 (Gau)

ii) Ajay Mitra v. State of M.P. and Others (2003) 3

scc 11

iii) Ram Narain Poply v. Central Bureau of

Investigation (2003) 3 SCC 641.

As has been discussed above, the conduct of the accused

shows that he had the intention of cheating the

informant from the very beginning, when he sold the

Indica vehicle to the informant knowing fully well that

the vehicle was registered in the name of Amal Medhi.

The accused, being formerly a recovery agent of a

finance company, must have been aware of the fact that

the Indica vehicle was originally purchased by Elora

Talukdar on finance from Tata motors Finance Ltd and

the same was hypothecated to that company. The

evidence of the DW 2 reveals that the loan account

against that vehicle was not closed till the date of

recording of evidence of that witness. As such, the

purchase of the vehicle by the accused from Elora

Talukdar itself was not legal. The accused was not

oblivious about the tainted ownership of the Indica

vehicle. He has himself stated in his evidence (DW 1)

that he took away that vehicle from the garage of

(
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Rafique since Amal Medhi defaulted in the paymbnt of

money against that vehicle and thereafter he handed

over that vehicle to Nilu Chetry since Rs.1,20,000/- was

due from Amal Medhi against the Tata Sumo vehicle

belonging to Nilu Chetry. Although the accused had

stated that Rs. 120,000 was due by Amal Medhi to Nilu

Chetry; the evidence doesn't reveal that there was any

agreement between Amal Medhi and Nilu Chetry. The

accused himself took the Tata sumo vehicle from the

informant on hire and it was his liability to pay the

monthly dues to the informant. The accused handed over

the possession of a vehicle to the informant, knowing

that he was not the owner of that vehicle and induced

the informant to accept the same in lieu of Rs. 120,000,

which the accused was liable to pay to the informant.

This conduct of the accused amounts to cheating, as

defined under section 415 of the IPC.

23. Section 415 of IPC defines the offence of Cheating as

follows: Vhoevero by deceiving any person, fraudulently or

dishonestly induces the person so deceived to deliver any

property to any person, or to consent that any person slall

retain any property, or intentionally induces the person so

deceived to do or omit to do anything which he would not do

or omit if her were not so deceived, and which act or

omission causes or is likely to cause damage or harm to that

person in body, mind, reputation or property, is said to

Page L8



"cheal". The section

concealment of facts is

this section.

The learned counsel for the accused/ appellant has

rightly pointed out that the offence u/s 420 of IPC is not

made out in the present case since the accused had not

induced the informant to deliver any propefty. As a

matter of fact the informant had not delivered any

property or valuable security to the accused during the

entire transaction. However, the accused made the

informant to agree to set off the amount of Rs.L,20,0001'

due to him by the accused, in lieu of the Indica vehicle.

The informant took possession of the vehicle believing

the accused to be the owner thereof. However, the

accused concealed the material facts about the

ownership of the vehicle and thus he deceived the

informant. Hence, the conduct of the accused constitutes

the offence of cheating, as defined u/s 415 of IPC.

25. Though the accused was charged uls 420 IPC, he may

be convicted uls 4t7 of IPC, in view of the enabling

provision uls 222 of CrPC. '

26. As such the accused Dipen Gohain is convicted u/s 4t7 of

IPC.

further explains that

a deception within the

a dishonest

meaning of

24.

*)-
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I
27. The judgment of the trial court reflects that the acbused

was heard on the question of sentence. The accused/

appellant submitted before the learned trial court that he

is a driver and he has a family to look after. The learned

trial court had also recorded the fact that no previous

conviction was proved against the accused'

28. Considering the above factors as well as the nature and

gravity of the offence committed by the accused, the

accused/ appellant Dipen Gohain is sentenced to pay a

fine of Rs.10,000 l- for the offence committed by him u/s

4L7 of IPC. In default of payment of fine the accused

shall undergo simple imprisonment for one month'

29. The appeal is allowed. The conviction and sentence of

the accused/ appellant is modified as stated above.

30. The accused/ appellant is directed to appear before the

learned lower court within one month of this order to pay

the fine amount or to Serue the sentence in default of

payment of fine. Return the LcR with a copy of this

judgment.

31. Given under mY hand and seal

day of August, 2022.

of this Court on this'12th

f., , {./ ^. " l..H f-'__t (;.-="l ,L\:(l.;+ "

(Nisanta Goswami)
Addl. Sessions Judge, FTC

SonitPur, TezPur
., ,,,,,,,,:- I, ,,' l.
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