
IN THE COURT OF THE ADDITIONAL SESSIONS

JUDGE(FTC)

SONITPUR AT TEZPUR

Present: NisantaGoswami,
Addl. Sessions Judge (FfC),

Sonitpur, Tezpur.

CRTMINAL REVTSTON NO.05 (S-1) OF 2022

Md. liabur Rahman
S/o Jainal Abedin
R/o Basasimulu No 2, PS Dhekiajuli
Dist. Sonitpur (Assam). .......the Revision Petitioner.

- Versus -
1. Musst. Sabikun Nahar

W/o Jiabur Rahman
R/o No 2 Basasimulu, PS Dhekiajuli
Dist. Sonitpur, Assam

2. State of Assam
Represented by Public Prosecutor........... Respondents/OPs.

APPEARANCE
For the Revisionist : Mr. Najrul Islam, Advocate.

For the Respondents : Ms. Heena Khatoon, Advocate

Date of Hearing :03-01-2023. .

Date of Judgment :12-01-2023.

JUDGMENT
Facts of the case:

1. This criminal revision case was registered on the basis of an

I .(,r -' application filed under section 397 and 399 of CRPC against the
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Grounds of revision:

4. Being highly aggrieved by the order dated 10.01 .2022 passed by

the learned JMFC Sonitpur, the petitioner filed this revision

petition, inter alia, on the following grounds:

i) The impugned order dated 10.01.2022 was illegal, improper

and incorrect.

ii) The learned magistrate has failed to appreciate the evidence

on record in its proper perspective and as a consequence

thereof allowed maintenance to the opposite party.

iii) There is no evidence to show that the petitioner had

neglected to maintain his wife and the opposite party had no

ground to refuse to live with the petitioner.

iv) The judgement and order of the court below is not based on

proper analysis of the material available on record.

v) The petitioner is a poor person and he is a job cardholder,

but this fact was not considered by the learned court below.

' The maintenance allowance granted in favour of the

opposite party is too high.

Points for determination:

5. Whether the judgement and order dated L010t12022 passed by

the learned JMFC Sonitpur in MR case number B4l20lB suffers

from lack of correctness, legality and propriety and the same is

" liable to be set aside?
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Discussion, decision and reasons thereof:

6. I have heard the Learned counsels for both the parties and

perused the materials on record

7. The revision petitioner Jiabur Rahman (hereinafter referred to as

petitioner) and the opposite party Sabikun Nahar (hereinafter

referred to as oP) are husband and wife. The op filed a petition

before the learned chief Judicial Magistrate, sonitpur under

Section 125 of CRPC alleging therein that she was being harassed,

both physically and mentally, by her husband/petitioner with

demands for dowry. The petitioner also failed in his duty to
provide the necessary wearing apparel's and medical facitities to

the oP. on 2310612018 the petitioner had beaten up the op and

drove her out of his house. Since then the op was living in her

paternal house. The petitioner had not provided her and her child

any maintenance. In that proceeding the petitioner filed a written

objection. However, the petitioner/husband had not adduced any

evidence. The oP adduced evidence of herself as pw 1 and the

VDP secretary of her village as pw 2. Both the pw's were duly

cross-examined by the adverse party. The pW t had reiterated in

her affidavit all the facts which were narrated in her petitibn. In

her cross-examination the adverse party has failed to bring any

material to discredit her evidence. Except stating that she has not

produced any documentary proof pertaining to the properties

owned by her husband, the PW t has denied all the suggestions

made on behalf of the adverse party/petitioner. The pw 2 Abdul

Hasen has also supported the petitioner's case in his affidavit
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evidence. In his cross-examination he stated that he came to know

about the case after a case was filed in the police station.

B. The learned court below had discussed the evidence adduced by

the OP (petitioner in the maintenance proceeding) in details.

Referring to the decision of the honourable Guwahati High Court in

Sri Krishna Bahadur Pradhan v. Tikamaya Newar (1987 Cri.L.J

I27B), the learned court below has maintained that in a

proceeding under section L25 of CrPC, the party who claims

maintenance is not required to prove its case beyond reasonable

doubt. The standard of preponderance of probability is sufficient to

prove their case under section 125 of CRPC. With that standard

the present OP has proved that she was being tortured and

thereafter driven out from her matrimonial home by her husband.

9. So far as the income of the petitioner is concerned, although there

is no documentary proof in support of the claim of the OP that her

husband was earning Rs. 40,000 per month, the OP has proved by

adducing oral evidence that her husband is an able-bodied person.

The law provides that a person who is able bodied is dufi bound

to maintain his wife and children even by doing manual works. In

Anju Garg and Ors. V. Deepak Kumar 'Garh

MANU/SCI L25612O22 the honourable Supreme Court has

observed inter aliathat ....it is the sacrosanct duty of the husband

to provide financial support to the wife and to the minor children.

The husband is required to earn money even by physical labour, if
^ he is an able-bodied, and could not avoid his obligation, except on
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the legally permissible grounds mentioned in the statute.

(Emphasis supplied)

10. In the present case the learned court below has presumed

that the petitioner (opposite party in the maintenance proceeding)

was earning at least Rs. 16,0001- per month. The court below has

further held that the petitioner was negligent in payment of
maintenance to his wife. while deciding the quantum of
maintenance the court below had considered the income of the

petitioner, necessity of his wife as well as the child, the present

market conditions etc. Considering all these aspects the learned

court below had ordered payment of Rs. 4,000 per month for the

petitioner and Rs. 4000 per month for the child.

11. It appears from the above discussion that the learned court

below had not committed any error in appreciating the evidence

adduced by the OP (petitioner in the maintenance proceeding) and

holding that the OP is entitled to receive maintenance from the

present petitioner. However, since the exact amount of monthly

income of the petitioner was not proved and the materials on

record prima facie reveals that the petitioner is not a very well to
do person, this court is of the considered view that ttte quanfum of
maintenance, fixed by the court below, needs to be reduced. The

amount of Rs. 6000 per month, for maintenance of the op and the

child, shall be a reasonable amount. As such, the quantum of
maintenance fixed by the court below is modified accordingly.

L2. In view of the above discussion the revision is allowed. The

quantum of maintenance for both the OP and her child is fixed at
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Rs. 6000 per month. The arrear of maintenance amount, to be

paid by the petitioner, shall be calculated accordingly. The

petitioner shall pay the maintenance amount due in a month,

within the first seven days of the subsequent month.

13. Let the lower court record be sent back along with a copy of

this judgment.

14. Given under my hand and seal of this court on this 12th day

of January 2023.
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(Nisanta Goswami)
Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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