
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE

PRESENT :

Date of Hearing

Date of Judgment

(FTC), SONTTPU& TEZPUR

Nisanta Goswami,
Addl. Sessions Judge (FfC),
Sonitpur, Tezpur.

CRIMTNAL AppEAL NO. 06 (S-1) OF 2022

1. Smt. Abonti Devi,
W/O Sri Jogen Nath
Resident of: Mekonor Chuburi, PO: Bihaguri,
PS - Tezpur,

Dist. Sonitpur (Assam). .......the Appellant

- Versus -
1. State of Assam ....... Respondent

To be represented by the Public Prosecutor, Sonitpur

APPEARANCE

For the Appellant : Sri P.C. Sarma, Advocate

For the State : Smt. Jaya Baruah & Sri Anuj Baruah,

Ld Addl. P.P.

: 29-09-2022.

:11-LI-2022.

JUDGMENT

.1. This is an appeal preferred under section 374 (3) of CRPC against

the judgement and order dated 0210312022 passed by learned

CJM, Sonitpur in GR case number I238120L7. The learned CJM
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2.

Sonitpur had convicted the appellant Smt. Abanti Devi and

sentenced her to undergo Rigourous Imprisonment for 1 month

and to pay a fine of Rs. 500 for the offence under section 341 IPC

and to Rigourous Imprisonment for 6 months and to pay a fine of

Rs, 1000 for the offence under section 323 of IPC, by the

judgement and order dated 0210312022.

Facts of the case:

The brief facts of the case, relevant for the disposal of this appeal,

are that on 09104120L7 a FIR was lodged by one Jyoti Devi at the

Bihaguri police outpost under Tezpur Police Station, stating therein

that on 08104120t7 at about 7:30 pm while she was returning

from her shop at Mekonor Chuburi, the accused Abanti Devi

obstructed her in front of their house, pulled her hairs from her

backside and made her to fall on the ground and thereafter the

accused assaulted the informant using a bamboo lathi. Another

accused Jogen Nath (husband of the accused Abanti Devi) inflicted

a'stab injury in the palm of the right hand of the informant, using

a sharp Dao. Based on that ejahar, Tezpur PS case number 644117

was registered under section 34t1326134 of IPC. After completion

of investigation a Charge Sheet was submitted against atcused

Jogen Nath and Abonti Devi under section 34U323134 IPC.

Cognizance of the offence was taken. When the accused persons

appeared before the court, particulars of the offences under

section 34L1323134 IPC were explained to the accused. The

accused pleaded not guilty and claimed to be tried. During the

course of the trial the prosecution side adduced evidence of six
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witnesses. During the continuation of the trial accused Jogen Nath

expired and the case against him was abated vide order dated

2410912018. Accused Abanti Devi was examined under section 313

of CRPC. The accused had not adduced any evidence.

4. After perusal of the evidence and hearing the parties, the learned

court of Chief Judicial Magistrate, Sonitpur pronounced its

judgement on 0210312022. Accused Abanti Devi was convicted

under section 34U323 of IPC. The accused was sentenced to

Rigourous Imprisonment for 1 month and to pay a fine of Rs.

500/-, in default to undergo simple imprisonment for 7 days, for

the offence under section 34I of IPC. Further the accused was

sentenced to Rigourous Imprisonment for 6 months and to pay a

fine of Rs. 1000/-, in default to undergo simple imprisonment for

15 days, for the offence under section 323 of IPC. It was also

ordered that both the sentences shall run concurrently.

Grounds of appeal:

5. Being highly aggrieved by the judgment and order dated

0210312022, the appellant filed this present appeal on the

following grounds:

(i) The learned court below has erred in law as well as in

facts while convicting and sentencing the

accused/appellant and therefore the impugned judgement

and order is liable to be set aside,
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( ii)

( iii)

The evidence adduced was not properly appreciated. It

appears from the statement of the informant (PW 1) that

she has suppressed the original facts.

The PW 1 stated in her evidence that she was taken to

the hospital by police, whereas in the medical report the

name of the police personnel who identified the injured is

not mentioned. This creates a serious doubt regarding the

genuineness of the evidence of PW 1.

(iv) The medical report (Exhibit 2) does not relate to the

present case. The GD entry number mentioned in the

report does not match with the GD entry number of the

present case.

The evidence of the PW 1 reveals that the injuries

sustained by her in her right hand was caused by accused

Jugen Nath. Hence the convicted accused had not caused

that injury to the informant.

The sentence ordered by the learned court below is too

harsh and is not sustainable in law.

6. I have heard the Learned counsel for the appellant anO atso the

Learned Addl. PP for the state and I have perused the materials on

record.

7. During the course of the argument the learned counsel for the

appellant has submitted that though the PW 1 stated in her
I

'r,/ evidence that she went to the police station soon after the
J
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has also submitted that PW 2, 3 and 4 are not eyewitnesses. It is

the further contention of the learned counsel that in the medical

report the case number was wrongly recorded and the weapon

used was not mentioned.

B. In this case the conviction was based mostly on the sole testimony

of the victim. The learned trial court has referred to section 134 of

the Evidence Act in this context. The Evidence Act provides that no

particular number of witnesses is required to establish a case. The

law is well-settled that evidence is to be weighted and not

counted. In this regard the learned lower court has referred to the

decision of S.P.S. Rathore v. CBI AIR 2016 SC 4486 of the

Hon'ble Supreme Court in paragraph 38 of its judgement.

9. The victim/informant Jyoti Devi (PW 1) had stated in her evidence

that the occurrence took place on 08/04120L7 at about 7:30 PM.

She was going to her home from her shop at Bihaguri, Mekenor

Chuburi. When she reached in front of the house of the accused
:

Abanti Devi, the accused assaulted her with a lathi, as a result of

which the PW 1 fell down. Then accused Jugen Nath came with a

Dao and tried to assault her but when she resisted the blow with

her right hand, she sustained a cut injury in her right hantl. The

PW 1 made a hue and cry. Though the PW 1 was cross examined

on behalf of the accused at length, her testimony could not be

demolished. In her cross-examination the PW t has stated that a

cross case filed by the accused against her is pending in the court.

. She also stated that she got 6 numbers of stitches in her cut

injury. The defence also attempted to confront this witness witht
oi
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some omissions in her statement recorded by the investigating

officer. However, those omissions/contradictions were not proved.

While cross-examining the investigating officer (PW 6), those

omissions were not confirmed. Some suggestions were put to the

PW L, which were denied by her. Those denials have no

evidentiary value. Thus, the evidence of the PW 1, to the effect

that at the time of the occurrence accused Abanti Devi assaulted

her with a lathi and as a result of which she fell down, remains

unshaken.

10. The evidence of the medical officer who examined the victim

on the date of the occurrence (PW 5) corroborates the evidence of

the PW 1. The medical evidence reveals that the victim received a

cut injury in her right hand, abrasion over forehead and there was

pain and tenderness over her back. The PW 5, in his cross-

examination, opined that injuries of this kind may be caused by

falling over hard substance. This supports the case of the

prosecution. When the accused pulled the hairs of the informant

(PW 1) she fell down and sustained injuries. She also received cut

injury in the palm of her right hand when the accused Jugen Nath

stabbed her with a Dao. ,

11. There is nothing to disbelieve the testimony of the

informant/victim. The evidence of the informant/victim appears to

be consistent and convincing. The mere fact that the weapon used

by the accused was not seized by the I/O, that no GD entry was

made or exhibited even though the informant went to the police

incident or that the medical officerafter the
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mentioned the GD entry number wrongly in his report is not

sufficient to discard the prosecution case. Defects in investigation

cannot be a ground for acquittal, if those defects do not go to the

root of the prosecution case. In State of West Bengal v.

Mohammad Omar and Ors. (2OOO) I SCC 382 the Hon'ble

Supreme Court has observed that ....1f offenders are acquitted

only on account of flaws or defects in investigation, the cause of
criminal justice becomes the victim. Effort should be made by

courts to see that criminal justice is salvaged despite such defects

in investigation. (Emphasis supplied)

12. In view of the above I do not find any infirmity in the

appreciation of evidence by the learned court below. The learned

court below has rightly convicted the accused Abanti Devi under

section 34L1323 of IPC.

13. However on the question of sentence, this court is of the

view that under the given circumstances, Rigorous Imprisonment

for L month and 6 months for the offences committed under

section 341 and 323 IPC respectively are a little disproportionate.

There is a cross case against the informant. The evidence reveals

that the accused persons were also admitted in the hospitj after

the incident. The accused Abanti Devi also lost her husband during

the course of the trial. Considering all these aspects of the matter

the accused/appellant is sentenced to pay a fine of Rs. 500 for the

offence committed under section 341 of IPC. In default of

. payment of fine he shall undergo simple imprisonment for 7 days.

For the offence committed under section 323 of IPC, the accused_/
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is sentenced to pay a fine of Rs. 1000. In default of payment of

fine the accused shall undergo simple imprisonment for 30 days.

74. The appeal is accordingly allowed. The conviction of the

appellant is upheld. However the sentence is modified, as provided

above.

15. The appellant is directed to appear before the learned court

below within 30 days of this order and to pay the fine amount.

Return the lower court record along with a copy of this judgment.

Given under my hand and seal of this Court on this llth day of

November, 2022.

(Nisanta Goswami)
Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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