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(Sri Abhijit Baruah - vs - Smti Leeta #l

ORDER
10-08-2022

Both parties are represented.

Today is fixed for order.

This case was registered on the basis of a petition filed

uls 276 of the Indian succession Act by the petitioner sri Abhuit

Baruah for grant of probate of the wiil annexed with the petition.

The case of the petitioner is that he is a permanent

resident of Tezpur Town under the jurisdiction of this court. His

father Lakhiram Baruah died on 10-02-2016 leaving behind him the
present petitioner and the oPs named in the petition. The op No.1

smti Leela Bala Baruah is the wife of Late Lakhiram Baruah and the

oP No.2,3,4 & 5 namely smti Binita Baruah Das, Jinu Baruah Tamuli

@ Janata Baruah, chinu Baruah pachani and Jyotika Baruah

sarmah are the daughters of Late Lakhiram Baruah. At the time of
his death, the petitioner's father left behind some immovable

properties described in the schedule )\' &'B' of the petition. The

petitioner is the only son of his parents and the op No.2 to 5, are

the sisters of the petitione; who were given in marriage tong back.

The petitioner used to look after his father till his death. After the

death of the petitioner's father, the petitioner got his name mutated

in respect of the landed properties including the properties

mentioned in schedule A &'B'. The op No.1 to 4 never objected to

that mutation. However, the op No.5 came forward to claim her

right title and interest over the properties left by her father in

December,z}Lg. Thereafter, she also filed a TiUe Suit, being TS

No.Lt712019 in the court of Munsiff, Tezpur, claiming the right tifle

and interest over the landed properties of Late Lakhiram Baruah,
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including the properties described in the schedule 'A' &'B' of the

petition.

After receiving summons in the Title Suit mentioned

above, the oP No.2 smti Binita Baruah Das revealed that their

father executed a will and registered the same, bearing registration

No. 4/06 dated 09-01-2006, in presence of two attesting

witnesses including the OP No.2. The petitioner's father gave a

certified copy of the will to the oP No.2 and asked her to give the

same to the petitioner after his death for doing the needful. The op

No.2 did not given the Will to the petitioner as she was unaware of

the necessity of obtaining a probate in respect of that Will.

Thereafter the petitioner collected the will from the office of the sr.

Sub-Registrar on L7-05-2020. The petitioner has averred that the

will annexed, is the last will and testament of his deceased father.

The testator had named the petitioner as the executor in the Will.

The petitioner has averred that since he was oblivious

about the execution of the Will, which remained with the OP No.2,

the petitioner could not apply for a probate within the limitation

period of 3 years. The petitioner has therefore prayed to condone

the delay in filing the application for probate.

The petitioner has also averred that the original Will

annexed with this petition is the last Will of the deceased/testator

Lakhiram Baruah. The Will was duly executed in presence of two

attesting witnesses and in sound state of body and mind. ine
deceased Lakhiram Baruah had a fixed place of abode within the

jurisdiction of this Court. The petitioner has also stated that the

market value of the propefties described in the schedule 'A'&'B'of

the petition shall be around Rs.15 lakhs. It has also been stated

that no petition has been filed earlier before any Court seeking

probate of the said Will.
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The petitioner has prayed to grant a probate of the

registered Will dated 09-01-2006 of the deceased/testator in favour

of the petitioner.

After the filing of the petition, notices were issued to the

oPs. However, the oPs have not contested the case by filing WS.
on the contrary both the petitioner and the ops filed a petitioner

under order 23 Rule 3 of cpc to dispose of the petition on

compromise on L4-L2-2021. However, no order was made on the

basis of the compromise petition and the petitioner was allowed to

adduce evidence.

During the course of the proceeding, the petitioner

adduced affidavit evidence of two witnesses. The pw1, Abhuit

Baruah who is the petitioner himself has reiterated all the facts

mentioned in the petition in his affidavit. He has exhibited the

registered will dated 09-01-2006 as Ext.l, the certified copy of

Jamabondi of schedule A' land as Ext.3, the certified copy of

Jamabondi of schedule'B' land as Ext.4, land revenue receipt as

ext. 5 & 6 and the death certificate of his father Late Lakhiram

Baruah as Ext.7. The PW1 has also stated in his affidavit evidence

., that TS No.11220L9, pending in the Court of Munsiff, Tezpur, has

been disposed of on compromised. The Joint petition filed by the

parties in that case has been exhibited as Ext.2. The will annexed

with the petition and marked as Ext.l reveals that the testator Late

Lakhiram Baruah bequeathed all his properties described in

schedule h'&'B'of the Will to his son Sri Abhijit Baruah. The Will

was duly signed by him in the presence of two attesting witnesses

namely Smti Binita Das and Ashish Tamuli. Smti Binita Das, who is a

attesting witness of the Will dated 09-01-2006, has also field her

affidavit evidence as PW2. She has also exhibited the Will as Ext.1

and the signatures of her father as Ext.1(1) to Ext.1(6). She has

also deposed that her father executed the Will in a sound state of
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D0nl{DUr, TeZpy,



Page 4 of 4

mind without being influenced from any side. The Will was duly

executed by her father Late Lakhiram Baruah and she along with

Ashish Tamuli stood as attesting witness. The pw2 has exhibited

her signatures as Ext.1(7) & 1(B) in the will. PW2 has also stated in

her evidence that her father kept a certified copy of the registered

Will in her custody and asked her to hand over the Will to the

petitioner for doing the needful after his death. The pw2 was under

a wrong conception that her brother would hardly require the said

Will, since he was able to get his name mutated in the revenue

record. Subsequently, when her younger sister Smti Jyotika Baruah

Sarmah filed a suit in the Court of Munsiff, Tezpur, the PW2 showed

the Will to her brother. The PW2 has also stated that she and her

brother were not aware of the fact that the will has no value unless

a probate is obtained from a competent Court.

It appears from the evidence discussed above, that the

deceased/testator Lakhiram Baruah bequeathed his propefties

mentioned in schedule A &'B' of the petition to the petitioner Sri

Abhijit Baruah. The petitioner failed to apply for a probate within

the limitation period since he was not aware of the execution of the

Will. The Will executed is the last Will of the deceased/testator and

the same was duly executed in presence of attesting witnesses. As

such the petitioner is entitled to get a probate of the Will annexed.

Let a probate be issued in respect of the Will dated

09-01-2006 in favour of the petitioner Sri Abhuit Baruah' on

payment of requisite Court fees.

Let the Original Will be kept in the safe custody of the

office of the District Judge, Sonitpu; Tezpur.

With the this order, this Misc(P) case is disposed of.
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Sonitpur, Tezpur.
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