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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

10th February, 2020 
TITLE SUIT NO. 20/2017 

 
Sri Chandan Kumar Borah 
Son of Late Padma Ram Borah 
Resident of village Ouguri Hill 
Bapuji Nagar, Chandmari 
PO- Tezpur 
Dist – Sonitpur, Assam 
Presently residing at: 
C/o Professor Bhupen Saikia 
Murhateteli, near Bihu Field 
PO- Tezpur 
Dist – Sonitpur, Assam 

-- Plaintiff  

-Vs.- 

Sri Nabin Chandra Borpatra Gohain 
Son of Late Bhabat Borpatra Gohain 
Resident of Hahchara Railung Chetia Gaon 
PO- Hahchara Kujibali 
PIN 785701 
Dist- Sibsagar, Assam 
      ----- Defendant 

“This is a suit for specific performance of contract, delivery of possession 
and permanent injunction and the suit is coming up for final hearing 
03/02/2020 in presence of following advocates: - 

 
Ld. Advocate appeared for the plaintiff           : - Mr. P. Kakoty 
Ld. Advocate appeared on behalf of defendant: - Mr. P. Saikia 
      

JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is thaton 18-11-2015 

between plaintiff and defendant there was an agreement of sale executed 

for sale and purchase of suit land measuring 2 Bigha 2 Lessas covered under 

Dag No.812 of Periodic Khiraj Patta no.494 at consideration of Rs.25 Lakhs 

and on the same date, the plaintiff had paid Rs.2 Lakhs through bank 
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transactions as advance amount. That subsequently, defendant also received 

an amount of Rs.8 Lakhs on 25-11-2015 by executing another agreement of 

sale of the suit land and said amount was paid through bank transactions 

and defendant acknowledged the receipt of payment. Thereafter, on 01-12-

2015 defendant received Rs.1 Lakh from the plaintiff and thereby total 

advance amount was paid to the defendant to the tune of Rs.11 Lakhs. That 

plaintiff wanted to avail housing loan from the employer State Bank of India 

to purchase the schedule property and as per requirement of the bank, the 

plaintiff requested the defendant to obtain a fresh Title Deed from the 

competent authority and also requested the defendant to execute one 

registered agreement of sale of the suit property and accordingly on 10-03-

2016 one fresh agreement of sale was executed vide deed no.401, serial 

No.444 before Sub-registry, Tezpur. That as per the terms and conditions of 

the aforesaid agreement the defendant was bound to sell the suit property 

within 3 months from the date of execution of agreement and responsibility 

of obtaining necessary permission was with the defendant. Thereafter, 

defendant neglected to perform his part of contract as per the agreement of 

sale dated 10-03-2016, 25-11-2015 and 18-11-2015. That plaintiff was ready 

and willing to pay the remaining balance amount of Rs.14 Lakhs, but 

defendant did not show any interest. Meanwhile, Tezpur Municipality Board 

issued no objection although defendant failed to obtain necessary permission 

from D.C., Sonitpur. Thereafter, plaintiff issued an advocate notice upon the 

defendant and on 28-02-2017 the defendant replied the notice alleging that 

responsibility of obtaining permission was with the plaintiff, which is 

contradictory and false. As such plaintiff prayed to pass decree of specific 

performance of contract, a decree of possession of suit property, a decree of 

refund of advance amount with compensation etc. 

Case of the defendant: 

2. Defendant submitted written statement through his son Anup Borpatra 

Gohain denying the entire version of the plaintiff except those are specifically 

admitted in the written statement. The defendant with the plea of no cause 

of action pleaded that on 10-03-2016, there was an agreement of sale 

executed between the plaintiff and defendant for sale and purchase of suit 
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land at consideration of Rs.25 Lakhs butdenied the agreement of sale dated 

18-11-2015 and 25-11-2015 and received of Rs.2 Lakhs on 18-11-2015, Rs.8 

Lakhs on 25-11-2015 and Rs.1 Lakh on 01-12-2015. That after execution of 

registered agreement of sale dated 10-03-2016 plaintiff had taken signatures 

of defendant on certain blank papers, forms and previously purchased stamp 

paper in order to obtain necessary permission for sale and fraudulently 

prepared the agreements dated 18-11-2015 and 25-11-2015. The Defendant 

admitted that he is the owner of the land measuring 2 Kathas 2 Lessas and 

when he filed an application for getting permission of sale one Smt. Matu 

Bora requested the Circle Officer not to grant any sale permission for the suit 

property claiming her right, title and interest over the part of suit land. It is 

further pleaded by the defendant that plaintiff himself repudiated the 

agreement dated 10-03-2016 and as such he is not entitled to get any relief. 

More also, in the registered agreement dated 10-03-2016 there was a 

written clause in para no.4 that if the First party fails to execute the sale 

deed in favor of the Second party then first party shall have to refund the 

advance amount to the second party with interest and as such the plaintiff is 

not entitled to any relief.   

3. Upon the above said pleading my predecessor in office framed the following 
issues: - 

ISSUES 

1. Whether there is any cause of action for the suit? 

2.  Whether the suit is barred u/s 12, 14, 16 & 20 of 

Specific Relief Act? 

3. Whether the suit is barred u/s 34 of Specific Relief 

Act? 

4. Whether the parties entered into a Sale Agreement on 

18-11-2015 and 25-11-2015 for the suit properties? 

5. Whether the defendant received Rs.2,00,000/- 

(Rupees Two Lakhs) on 18-11-2015, Rs.8,00,000/- 

(Rupees Eight Lakhs) on 25-11-2015 and 

Rs.1,00,000/- (Rupees One Lakhs) on 01-12-2015 as 

advance payment from the plaintiff? 

6. Whether the sale agreement dated 18-11-2015 and 

25-11-2015 were prepared fraudulently by the 

plaintiff? 
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7. Whether the defendant liable to perform his part of 

the contract? 

8. Whether the plaintiff is entitled to the decree, as 

prayed? 

9. To what other relief (s) the parties are entitled to? 
 

4. Considering the nature of dispute, for the sake of proper disposal of the suit 

this court in exercise of power under order-14 Rule-5 of CPC framed 

following additionalissue: - 

AdditionalIssue No.1: 

(i) Whether plaintiffis still willing and ready to 

perform their part of contract?  

5. Plaintiff side to prove his contentions adduced both ocular as well as 

documentary forms of evidences. Per contra, defendant side also adduced 

both ocular and documentary forms of evidences by way of examining one 

witness before this court.  

6. Now for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences as follows: - 

EVIDENCES ADDUCED BY THE PLAINTIFF 

7. PW-1 has submitted his examination-in-chief through affidavit supporting the 

entire contents of the plaint.PW-1 in his cross-examination testified that on 

10-03-2016 a registered deed was executed between them and earlier also 

two deeds were executed and as he did not sell the land to him as per those 

agreements therefore he had to file this suit. On 18-11-2015 defendant 

came to his residence and then a talk of negotiation of land was completed 

for the first time. On the said date, an agreement for sale for purchase of 

land was executed vide Ext.1. Though page nos.1 and 4 are available but 

page nos. 2 and 3 are not available. Neither in his plaint nor in his affidavit 

he has mentioned as to the non-availability of page nos.2 and 3 in the Ext.1. 

In his plaint and affidavit, he has mentioned about transferring an amount of 

Rs.2 Lakhs as advance in the defendant’s bank account on 18-11-2015 but 

no such amount of Rs.2 Lakhs is transferred to the defendant’s account 

through his account vide Ext.11.Thereafter, Ext.2 deed was executed at 

Tezpur on 25-11-2015. Vide the said deed, he has mentioned about making 
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payment of Rs.8 lakhs. Though he has mentioned about notarization of the 

deed after execution of Ext.2 on the same day, but the Notary Girindra Bora 

had notarized the same on 30-11-2015. Ext.2 deed was purchased in his 

name on 18-11-2015. He has not submitted any notarial certificate along 

with Ext.2, deed. Though in the suit he has mentioned about paying Rs.8 

lakhs to the defendant vide Ext.2, and he has submitted Ext.2(5) to that 

effect, but no such amount was given or transferred on that day to the 

defendant,at one time. In Ext.11 that he submitted in the suit, there is no 

mention as to transferring of Rs.8 Lakhs to the defendant’s bank account on 

25-11-2015. Though he has mentioned in para 5 of his affidavit as “As per 

formalities involved with the bank loan I had to execute a registered 

agreement for sale with the defendant before the sub-registrar and as per 

terms for cancellation of loan eligibility I had to show a lower amount or paid 

to the defendant as advance money” and “said agreement was registered 

only for bank loan purpose and as for requirement of loan eligibility”, but 

this statement was not mentioned in his plaint. In his plaintiff as well as in 

para no.6 of his affidavit he has mentioned that as per the agreement dated 

10-03-2016 (Ext.3), he would be compelled to get registered the sale deed 

after sell of the suit land within three months. Though he has mentioned 

that he is willing and wanted to pay the remaining amount, but he has not 

submitted any document to prove the same. In order to pay the remaining 

amount, he would obtain loan from bank or from his relatives, as he has no 

sufficient money with him now. It is mentioned in Ext.3 deed that defendant 

has received Rs.2 Lakhs out of Rs.25 Lakhs as advance and the remaining 

Rs.23 Lakhs would be paid at the time of registration of sale deed.  

8. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that sale 

consideration of the suit land was fixed at Rs.25 Lakhs. Initially Rs.2 Lakhs 

was given by cheque for sale and purchase of this land. Ext.2 was registered 

by Notary Girindra Bora only on 30-11-2015. After the execution of deed, the 

plaintiff transferred an amount of Rs.8 Lakhs to defendant’s account on 26-

11-2015. He himself has seen the record of passbook regarding transfer of 
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Rs.8 Lakhs from his brother’s account and in the said document it was 

mentioned as to transfer of an amount of Rs.8 Lakhs.  

9. PW-3 submitted his evidence-in-chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he 

cannot say exactly as to the sale consideration amount between plaintiff and 

defendant, though he guessed that it was agreed at around Rs.25 Lakhs. He 

cannot say as to on which date the agreement for sale and purchase of land 

was executed. He knows that at the time of execution of agreement, initially 

a sum of Rs.2 Lakhs was given by cheque, but subsequently said cheque 

was returned by the defendant. Second deed of agreement was also 

executed between plaintiff and defendant but he cannot say on which date it 

was executed. As per the second agreement, payment of an amount of 

around Rs.8 Lakhs was paid as advance to the defendant. Subsequently, 

another agreement of sale was executed between the plaintiff and 

defendant but he cannot say anything as to contents of that agreement and 

nothing is mentioned as to same in his affidavit.  

10. PW-4 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he does 

not remember the date as to when the agreement of sale of land between 

the plaintiff and defendant was executed. He knows that the sale and 

purchase of land was agreed at Rs.25 Lakhs. He knows that the plaintiff has 

paid Rs.11 Lakhs to the defendant but he does not know as to date and 

amount of such payment. Registered agreement was executed for the 

purpose of loan, but he does not remember the date.  

11. PW-5 deposed in his evidence that as per the original record available at 

their office the name of Nabin Ch. Borpatra Gohain is duly recorded over the 

land measuring 2 Kathas 2 Lessas covered under Dag No.812 PP No.494 

(new), old (27). Nabin Ch. Borpatra Gohain is the original Pattadar. PW-6 

deposed in his evidence that Ext.13 is the account statement of Nobin 

Chandra Borpatra Gohain and Ext.13(1) is his signature.As per the statement 

dated 27-11-2015 an amount of Rs.5 lacs were credited in the account of 

Mr. Nobin Chandra Borpatra Gohain and same was deposited by Jagat 

Chandra Saikia. Ext.12 is the bank certificate issued by UBI, Kakojan Branch.  
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12. PW-7 deposed in his evidence that Ext.14 is the account statement of 

Chandan Kumar Borah and Ext.14(1) is his signature. As per the statement 

on 26-11-2015 an amount of Rs.3 Lakhs, one lakh on 27-11-2015 and Rs.1 

lakh on 01-12-2015 was debited and credited to the account of Nabin 

Chandra Borpatra Gohain. 

13. PW-8 deposed in his evidence that Ext.15 is the endorsement letter. He 

brought the scan copy of agreement of sale dated 10-03-2016, between 

Nabin Chandra Borpatra Gohian and Chandan Kumar Borah. Said document 

was registered for sale and purchase of land including standing over a plot 

of land measuring 2 Katha 2 lessas covered by dag no.812 of PP No.494. 

Ext.3 is the original copy.  

14. PW-9 deposed before this court that on 30-11-2015 an agreement of sale 

was executed for sale and purchase of land between Nabin Ch. Borpatra 

Gohian, son of Bhabat Borpatra Gohian and Chandan Kr. Borah, son of 

Padmaram Bora. Nabin Chandra Borpatra Gohain executed the said 

agreement for sell of land measuring 2 Katha 2 lessas of Tezpur Town, 1st 

part, covered under Dag No.8212 and Myadi patta No.494. Ext.2 is the said 

agreement and Ext.2(5) to 2(8) are my signatures. There is mention in the 

said agreement as to the sale consideration amount to be Rs.25 lakhs 

between the 1st party and the 2nd party. In Ext.2 there is mention as to 

payment of Rs.2 lacs on 18-11-2015 as advance by the 1st party to the 2nd 

party. Besides this, it is also mention in the Ext.2, deed as to making 

payment of Rs.8 Lakhs by the by the 1st party to the 2nd party on the date of 

signing the agreement and that remaining Rs. 15,00,000/-  would be paid at 

the time of registration of the sale deed. Ext.16 is the Notary register and 

Ext.16(1) is the relevant entry in the register.  

15. PW-9 in his cross-examination deposed that there was mention that on 25-

11-2015 the Ext.2 was prepared and signed the page no.4 of Ext.2 on the 

same date, but the said agreement was executed by the Notary on 30-11-

2015. There is no mention in the deed as to in which place the parties have 

signed it. He did not see personally if there was any transaction of amount 

on 25-11-2015. He has not issued any notary certificate as regards execution 

of Ext.2. If any agreement is executed by the Notary, parties are to put their 



 

 

 

 

8 
Title Suit No-20 of 2017 

(Chandan Kumar Borah- Vs. Nabin Chandra Borpatra Gohain) 
 

  

signature as per notarial register but no signature of the parties are there in 

Ext.16(1). In Ext.16(1) advocate Trinayan Das has signed on behalf of both 

the parties. There is no mention in Ext.2 as to by whom it was prepared and 

who printed it.  

EVIDENCES ADDUCED BY THE DEFENDANT’S 

16. DW-1 Anup Borpatra Gohain submitted his examination-in-chief through 

affidavit reproducing the contentions of the written statement and in 

hiscross-examination, hedeposed before this Court that he knows the 

execution of agreement by plaintiff Chandan Borah for sell of the suit land at 

Rs.25 lakhs and till date the sale process is not completed. The reasons for 

non-completion of the sale process is that though the sale permission was 

not granted by the D.C, though the Tezpur Municipality gave no-objection 

certificate in the year 2016. As per the agreement they had to obtain the 

sale permission but as his father was of advance age, plaintiff himself took 

the responsibility to obtain the sale permission, but there is no such mention 

in the agreement. They agreed to sell the suit land if the sale permission is 

obtained from the D.C. and balance sale consideration is paid by the 

plaintiff. He had seen in Ext.1, money receipt that defendant has taken Rs.2 

Lakhs from the plaintiff in connection with the suit land.  In Ext.2 he 

hadseen that additional amount of Rs.3 Lakhs is paid by the plaintiff to the 

defendant and further he had seen that already an amount of Rs.2 Lakhs is 

paid by the plaintiff to the defendant on 18-11-2015. In his affidavit he has 

mentioned that as per Ext.F a legal notice was received from advocate Dipu 

Bhuyan on behalf of one Matu Bora. In the said notice Matu Bora had 

claimed her right of 12 lessas over suit land. Defendant did not give any 

reply to the said notice to advocate Dipu Bhuyan and defendant informed 

the plaintiff regarding his willing to return the advance amount but the 

plaintiff instead of getting return of the advance amount filed this suit in the 

court.  

17. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences before this 

court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 
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18. Issue No.1: CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendant in his 

written statement firmly pleaded that this suit has no cause of action. 

In the legal system, a “cause of action” is a set of facts or legal 

theory that gives an individual or entity the right to seek a legal 

remedy against another. This applies to the filing of a civil lawsuit for 

such wrongs as property damages, personal injury, or monetary loss, 

as well as to criminal wrongs such as battery, theft, or kidnapping. A 

cause of action may come from an act or failure to act, breach of 

duty, or a violation of rights, and the facts or circumstances of each 

specific case often have a significant effect on the case.  

 In other words, Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 The plaintiffbrought instant law-suit against the defendants praying 

specific performance of contract, delivery of possession of suit land, 

permanent injunction along with alternative reliefs contending thaton 

18-11-2015 between plaintiff and defendant there was an agreement 

of sale executed for sale and purchase of suit land at consideration of 

Rs.25 Lakhs and on the same date, the plaintiff had paid Rs.2 Lakhs 

through bank transactions as advance amount. It is further averred 

that subsequently, defendant also received an amount of Rs.8 Lakhs 

on 25-11-2015 by executing another agreement of sale of the suit 

land and said amount was paid through bank transactions and 

defendant acknowledged the receipt of payment. The plaintiff further 

asserted that on 01-12-2015 defendant received Rs.1 Lakh from the 

plaintiff and thereby total advance amount was paid to the defendant 

to the tune of Rs.11 Lakhs. The plaintiff contended that he wanted to 

avail housing loan from his employer State Bank of India to purchase 

the schedule property and as per requirement of the bank, the 

plaintiff requested the defendant to obtain a fresh Title Deed from 
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the competent authority and also requested the defendant to execute 

one registered agreement of sale for sale and purchase of the suit 

property and accordingly on 10-03-2016 one fresh agreement of sale 

was executed vide deed no.401, serial No.444 before Sub-registry, 

Tezpur. The plaintiff further claimed that as per the terms and 

conditions of the aforesaid agreement the defendant was bound to 

sell the suit property within 3 months from the date of execution of 

agreement and responsibility of obtaining necessary permission was 

with the defendant but defendant neglected to perform his part of 

contract as per the agreement of sale dated 10-03-2016, 25-11-2015 

and 18-11-2015. That plaintiff was ready and willing to pay the 

remaining balance amount of Rs.14 Lakhs, but defendant did not 

show any interest. 

 Per contra, the defendantscategorically denied the entire contentions 

of the plaintiff’s story and further pleaded in their written statement 

that on 10-03-2016, there was an agreement of sale executed 

between the plaintiff and defendant for sale and purchase of suit 

land on consideration of Rs.25 Lakhs, but it is completely false that 

between plaintiff and defendant agreement of sale dated 18-11-2015 

and 25-11-2015 and receipt of Rs.2 Lakhs on 18-11-2015, Rs.8 Lakhs 

on 25-11-2015 and Rs.1 Lakh on 01-12-2015. That defendant denied 

the receipt of total amount of Rs.11 Lakhs from the plaintiff as 

advance amount and further pleaded that after execution of 

registered agreement of sale dated 10-03-2016 plaintiff had taken 

the signatures of defendant on certain blank papers, forms and 

previously purchased stamp paper in order to obtain necessary 

permission for sale and fraudulently prepared the agreements dated 

18-11-2015 and 25-11-2015. It is further pleaded by the defendant 

that plaintiff himself repudiated the agreement dated 10-03-2016 as 

such he is not entitled to get any relief. 

 In the light of pleadings of both sides, it is seen that plaintiff has 

specifically asserted certain facts against the defendant and in 

response to the pleadings of the plaintiff, the defendant has denied 
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those assertions which gives rise to a bonafide dispute between the 

parties that requires proper adjudication in the instant suit. In other 

words, it can be said that the assertions and denials disclosed from 

the pleadings of both the parties give rise of a cause of action. 

Hence, without any hesitation it may be decide here by way of 

observing that instant suit has cause of action to decide. Accordingly, 

Issue No.1 is answered in affirmative and in favor of the plaintiff.  

19. Issue No.2: Whether the suit is barred u/s 12,14,16 & 20 of Specific 

Relief Act? The defendant in his written statement firmly pleaded that the 

suit is barred u/s 12,14,16 & 20 of Specific Relief Act but defendant failed to 

plead specifically as to why the suit is barred u/s 12,14,16 & 20 of Specific 

Relief Act. In absence of any specific plea in respect of issue No.2, this court 

does not find anything from the case record upon which it may be decided 

that the suit is barred u/s 12,14,16 & 20 of Specific Relief Act.Accordingly, 

Issue No-2 is answered in affirmative and in favor of the plaintiffs.  

20. Issue No.3: Whether the suit is barred u/s 34 of Specific Relief 

Act?The defendant in his written statement pleaded that the suit is barred 

under Section-34 of Specific Relief Act but he failed to plead specifically as to 

why and how the suit is barred under section 34 of Specific Relief Act. The 

defendant further failed to adduce probable evidence to substantiate the 

pleading on this issue. Therefore, this court not finds any sustainable ground 

upon which the suit can be held to be barred under section 34 of Specific 

Relief Act. Hence, issue No.3 is answered in negative in favor of the plaintiff. 

21. Issue No.4, 5 and 6:-Issue Nos. 4, 5 and 6 all are taken together for 

discussion and decision as all those issues are inter-related. Issue No. 

4relates to the fact as to whether the parties entered into agreement 

of sale on 18-11-2015 and 25-11-2015 for the suit properties?Issue 

No.5 relates to the fact as to whether the defendant received 

Rs.2,00,000/- (Rupees Two Lakhs) on 18-11-2015, Rs.8,00,000/- 

(Rupees Eight Lakhs) on 25-11-2015 and Rs.1,00,000/- (Rupees 

One Lakhs) on 01-12-2015 as advance payment from the 

plaintiff?and Issue No.6 relates to the fact as towhether the sale 
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agreement dated 18-11-2015 and 25-11-2015 were prepared 

fraudulently by the plaintiff? 

22. Prior inflowing into the discussion and decision of all the issues above, let us 

reproduce the crux of the dispute to appreciate the evidence on record in 

accordance with law. Plaintiff Sri Chandan Kr. Borah instituted instant suit 

praying specific performance of contract of sale contending that in respect of 

sale and purchase of the suit land, there were two nos. of agreements 

executed between plaintiff and defendant on 18-11-2015 and 25-11-2015 at 

consideration of Rs.25 Lakhs and out of which on both the dates the 

defendant has received Rs.10 Lakhs as advance and on 01-12-2015 received 

Rs.1 Lakh. It is further pleaded by the plaintiff that on 10-03-2016 there was 

a fresh registered agreement of sale executed between the plaintiff and 

defendant before the Sub-Registry Office, Tezpur for sale and purchase of 

the suit property as the plaintiff wanted to avail housing loan from his 

employer SBI to purchase the suit property and as per the requirement of 

the bank, the said agreement was executed. That plaintiff was very much 

ready and willing to pay the balance consideration of Rs.14 Lakhs to the 

defendant but defendant denied to execute the registered sale deed even 

after receiving notice from the plaintiff. Per contra, on meticulous perusal of 

the written statement presented by the son of the defendant it revealed 

before this court that defendant admitted the execution of registered 

agreement dated 10-03-2016 but denied the sale agreement dated 18-11-

2015 and 25-11-2015 and receipt of Rs.11 Lakhs as advance amount from 

the plaintiff. The written statement of the defendant positivelyreleasedthat 

plaintiff falsely prepared the agreement dated 25-11-2015 and 18-11-2015, 

as plaintiff with intent to obtain sale permissiontaken signatures of the 

defendant over blank papers, forms etc. 

23. Now, coming to the evidence on record, it disclosed before this court that 

plaintiff side examined as many as 9 (nine) nos. of witnesses to substantiate 

and prove the pleadings. I have carefully travelled through the oral as well 

as documentary forms of evidences and it finds that PW-1 is the plaintiff 

himself, PW-2 and PW-3 appears to be witnesses of Ext.1, Ext.2 and Ext.3 

documents. PW-1, PW-2, PW-3 and PW-4 in their oral evidence appears to 
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be corroborative and supportive about the factual matrix of the plaintiff’s 

caseand they further supported and proved the Ext.1, Ext.2 and Ext.3 

documents and on contrary the defendant’s side failed to dismantle their 

credence by bringing out any sort of material contradictions. PW-1, PW-2, 

PW-3 and PW-4 in their oral version downright supported and corroborated 

the fact that there was an agreement of sale executed between the plaintiff 

and defendant on 18-11-2015 for sale and purchase of the suit land at 

consideration of Rs.25 lakhs and Rs.2 Lakhs was received by the defendant 

as advance amount and subsequently on 25-11-2015 again there was a 

fresh agreement of sale executed between the plaintiff and defendant 

through which the defendant on receiving an amount of Rs.8 Lakhs as 

advance amount handed over money receipt to the plaintiff. PW-4 who 

appears to be a witness of registered deed of agreement executed between 

the plaintiff and defendant on 10-03-2016 and as per the said agreement the 

defendant agreed to sale the suit property in favor of the plaintiff at a 

consideration of Rs.25 Lakhs and acknowledged receipt of Rs.2 Lakhs. PW-4 

stood as a witness of that document. In this case, Ext.3 document that 

appears to be registered instrument executed on 10-03-2016 by the 

defendant and the defendant acknowledged proper execution of that 

document in his pleading and as such no further discussion in respect of 

execution of that document warranted as per Section 58 of Indian Evidence 

Act. Ext.1 and Ext.2 documents those appears to be notarized agreements of 

sale executed between the plaintiff and defendant and this court treasures 

that PW-2 and PW-3 are being witnesses of those documents supported and 

corroborated its contents. 

24. Now, arriving again to the payment made to the defendant by the plaintiff, 

this court finds that PW-1 being the plaintiff of this casein his cross-

examination admitted that although in his evidence-in-chief he stated that 

Rs.2 Lakhs was paid in advance and transferred to the account of defendant 

but Ext.11 does not show any transfer of amount of Rs.2 Lakhs to the 

account of defendant. Hence, it is seen that Ext.11 does not reflect that any 

transfer of advance amount of Rs.2 Lakhs was made in favor of the 

defendant. Ext.1 document appears to be the agreement of sale dated 18-
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11-2015 and PW-1 himself admitted that he failed tosubmitpage-2 and Page-

3 of that document. Ext.1(5) appears to be the money receipt where the 

signature of the defendant demonstrated acknowledging payment of Rs.2 

Lakhs and in existence of Ext.1(5) document it is very difficult to hold that 

no payment of Rs.2 Lakhs was made in favor of the defendant. The 

defendant side during the cross-examination of PW-1 failed to dismantle the 

credence of plaintiff on the point of execution of Ext.1(5) document that 

appears to be money receipt where the defendant himself acknowledges 

payment of Rs.2 Lakhs in presence of two nos. of witness i.e. Lakh Prasad 

Bora and Bhupen Borah. Ext.2 appears to be the agreement dated 25-11-

2015 that was executed between the plaintiff and defendant in continuation 

of earlier agreement and in clause of 2 of that agreement the earlier 

payment of Rs.2 Lakhs very much reflected along with the earlier agreement 

of sale and subsequently payment of Rs.8 Lakhs and Ext.2(5) appears to be 

the money receipt where signature of defendant disclosed. Ext.2 document 

although appears to be executed between the plaintiff and defendant on 25-

11-2015 but it was registered before the Notary on 30-11-2015 and some of 

the plaintiff’s witnesses have admitted such facts. The defendant side failed 

to bring out any sort of materials contradictions over oral version of PW-1, 

PW-2, PW-3 and PW-4 on Ext.1 and Ext.2. As such, on meticulous and 

careful perusal of Ext.2 document it disclosed before this court that Ext.2 

document which appears to be an agreement of sale in continuation of 

earlier agreement of sale dated 18-11-2015 and as such missing part of 

Ext.1 document does not make the plea of plaintiff of weaker rather it 

supports and proved the fact of execution of agreement of sale dated 18-11-

2015 by virtue of a fresh agreement of sale dated 25-11-2015. Ext.2 

document confirmed and proved the payment of Rs.2 Lakhs and 

subsequently Rs.8 Lakhs to the defendant by the plaintiff and such fact 

supported and corroborated by PW-6 and PW-7 who appears to be the 

official witnesses of the concerned bank and they exhibited 2 nos. of 

documents as Ext.13 and Ext.14 which are bank statements and those 

documents makes it crystal clear that an amount of Rs.8 Lakhs was being 

deposited from the account of plaintiff and his father in law to the account of 
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defendant on 27-11-2015. Admittedly, Ext.2 document was executed 

between plaintiff and defendant on 28-11-2015 and same was registered 

before the Notary Public on 30-11-2015 and meanwhile on 27-11-2015 Rs.8 

Lakhs was deposited to the account of defendant on two occasions i.e. Rs.3 

lakhs and Rs.5 Lakhs respectively. The evidence of PW-6 and PW-7 appears 

to be trustworthy and cogent in nature as the defendant side failed to 

dismantle their credence by way of bringing out any sort of material 

contradictions. Hence, this court finds from the evidence PW-6 and PW-7 

that Ext.2 and its contents supported and corroborated by Ext.13 and Ext.14. 

We have already observed in the forgoing discussions that Ext.1(5) appears 

to be the proof of payment of Rs.2 lakhs on 18-11-2015 although there are 

no bank transactions disclosed from the evidence on record. The defendant 

by way of executing Ext-1(5) & Ext-2(5) proved and established the he had 

received an amount of Rs.10 lacs from the plaintiff. The defendant in his 

written statement pleaded that plaintiff with intend to obtain permission of 

sale taken his signature on some papers, previously purchased stamp papers 

etc. and falsely prepared agreement of sale dated-18/11/15 & 25/11/15. But 

those pleas were not being substantiated and proved before this court by 

the defendant side. The plea of defendant rather proved his signature over 

those documents. As such, at this stage, this court finds that plaintiff has 

proved the paymentof Rs.10 Lakhs on 18-11-2015 and 25-11-2015 and 

Ext.1(5), Ext.2(5), Ext.13 and Ext.14 are appears to be proof that those 

facts. PW-7 further deposed thaton 01-12-2015 Rs.1 lakh was debited and 

credited to the account of Nabin Chandra Borpatra Gohain vide Ext-14. 

Hence, it seen that total amount of Rs.11 lacs received by the defendant 

from the plaintiff and out of said amount paid to the defendant Rs.3 lacs & 

Rs.1 Lacs deposited directly from the account of plaintiff to the account of 

defendant and Rs.5 lacs deposited from the account of plaintiff’s father in 

law. The defendant acknowledged the payment of Rs.10 lacs by executing 

two money receipts and no explanation put forwarded by the defendant in 

respect of execution of two money receipt in favor of the plaintiff.  

25. Now, coming to legal notice that was served upon the defendant in 

connection with agreement of sale dated 25-11-2015 and 10-03-2016, this 
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court finds that Ext.10 which appears to be reply of the notice served upon 

the defendant and defendant through his advocate Biren Borah replied the 

notice by stating that defendant is ready and willing to execute registered 

sale deed once the permission of sale of land is obtained by the plaintiff. It is 

also stated that on the failure, his client wishes to return the money given to 

his client as advance towards purchase of land and further he asked to 

provide necessary details as to mode of payment to return the said amount 

to him. The contents of the reply vide Ext.10 that was issued by advocate 

Biren Borah to the plaintiff makes it crystal clear that there was payment 

made by the plaintiff in favor of the defendant although the defendant did 

not plead specifically as to what amount paid by the plaintiff and that fact 

was suppressed by the defendant in the reply of advocate’s notice vide 

Ext.10. The defendant in his written statement categorically denied receipt 

of Rs.11 Lakhs as advance amount and vice versa in the same written 

statement the defendant also claimed that it was agreed between the parties 

as per the agreement dated 10-03-2016 that if the defendant fails to 

execute the registered sale deed then defendant will be bound to refund the 

advance amount. Although defendant had not mentioned the exact advance 

amount that was paid to him by the plaintiff.  

26. Hence, it seen that the defendant contradicted his pleading once claiming 

there was no payment made to him by the plaintiff and again claiming that it 

was agreed that the amount needs to be returned. Hence, it is seen that 

defendant in other way admitted received of amount while he suppressed 

the exact amount paid to him.Furthermore, Ext.3 appears to be registered 

agreement of sale of suit land and there is no mention about the earlier 

agreements dated 18-11-2015 and 25-11-2015. The oral version of the 

plaintiff’s witnesses supported that Ext.3 executed only with intent to avail a 

loan from the bank to purchase suit properties and as such there is no doubt 

that the oral evidence of the plaintiff’s side proved the version of the plaintiff 

by establishing that Ext.3 was executed for the purpose of loan and as such 

non-referring the earlier agreements i.e. Ext.1 and Ext.2 in Ext.3 document 

does not make the entire case of the plaintiff weaker and doubtful. More 

also, PW-4 and PW-1 in their evidence-in-chief and in their cross-
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examination supported and proved that Ext.3 document was executed only 

with intent to obtain a loan from the bank and there was no other purpose. 

PW-1, PW-2 and PW-3 proved the execution of Ext.1 and Ext.2 documents 

and those are appearing to be the earlier agreements executed between the 

plaintiff and defendant in respect of sale and purchase of suit land.  

27. The defendant took the plea of preparing fraudulent documents like Ext.1 

and Ext.2 not established and proved as per section 103 of Indian Evidence 

Act and the defendant also failed to present any sort of evidence 

contradictory to the evidence presented by the plaintiff side. DW-1 who is 

the son of the defendant admitted that suit land owned by his father and he 

know that there was anagreement of sale and purchase at consideration of 

Rs.25 Lakhs but sale process was not completed. DW-1 further admitted that 

suit land will be sold in favor of the plaintiff on availability of the NOC. DW-1 

has no knowledge about the payment made by the plaintiff. He failed to 

adduce contradictory evidence upon which it may be presumed that there 

was no payment made to his father by the plaintiff in presence of Ext.1, 

Ext.2 and Ext.3 documents.  

28. To sum up the evidence on record, it disclosed before this court that 

plaintiff’s witness i.e. PW-5 proved that defendant is the owner of the suit 

land. PW-6 and PW-7 proved and established the payment of Rs.3 Lacs, Rs.5 

Lacs & Rs.1 lack to the defendant from the plaintiff’s account and the 

account of his father in law on 27.11.2015& on-01.12.15.  

29. Therefore, in view of the aforesaid discussion this court constrained to opine 

that there was agreement of sale executed between the plaintiff and 

defendant on 18-11-2015 and 25-11-2015 in respect of sale and purchase of 

the suit property at sale consideration of Rs.25 Lakhs and the defendant 

received Rs.11 Lakhs on 18-11-2015, 25-11-2015& 01.12.15. The fact of 

deposit Rs.9 lacs in total proved and established from the bank account of 

defendant and the defendant failed to put forward any proper explanation 

about such deposits. The defendant further failed to prove that agreement 

of sale dated 18-11-2015 and 25-11-2015 were prepared fraudulently by the 

plaintiff. Undeniably, Rs.5 Lakhs was being deposited in the account of 

defendant from the account of plaintiff’s father-in-law named Mr. Jagat Ch. 
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Saikia as per Ext.12 document. PW-6 being an official witness has supported 

such facts. Admittedly, in the plaint, the plaintiff has not pleaded the fact of 

paying Rs.5 Lakhs on 27-11-2015 to the account of defendant through the 

account of his father-in-law Jagat Ch. Saikia. The plaintiff simply pleaded 

that the amount was deposited through account transfer and fact of 

depositing Rs.5 Lakhs in the account of defendant from the account of Jagat 

Ch. Saikia appears tobe beyond pleading. Although the aforesaid facts 

appears to be beyond pleading, but Ext.2(5) money receipt proved and 

supported the payment of Rs.8 Lakhs to the defendant by the plaintiff and in 

presence of Ext.2(5) money receipt where the defendant himself admitted 

that the plaintiff had paid Rs.8 Lakhs tohim, the question of transferring a 

part of said amount from the account of Jagat Ch. Saikia does not make the 

case of the plaintiff weaker because where a person who accept received of 

Rs.8 Lakhs by executing money receipt later he cannot raise any question 

about the payment made through the account plaintiffsrelatives.More also, 

fact of part payment of Rs.5 from the account of his father in law appears to 

be relevant and arisen out of same transaction and that cannot be 

overlooked. The same principled applies in respect of payment of Rs.2 lacs 

on-18/11/15 as the defendant acknowledged the received of Rs.2 Lacs vide 

Ext-1(5). Therefore, in the light of aforesaid discussion, this court finds that 

the plaintiff had paid Rs.11 Lakhs to defendant. 

30. In the light of aforesaid discussions this court finds balance of probability in 

favor of the plaintiff and that appears to be sufficient to turn the scale in 

favor of the plaintiff. Accordingly, Issue No-4, Issue No-5 & Issue No-6 all 

answered in affirmative and in favor of the plaintiff.  

31. Additional Issue No.1:Whether plaintiff is ready and willing to 

perform his part of contract?Plaintiff in his plaint empathetically pleaded 

that plaintiff is willing and ready to perform his part of contract to pay the 

balance consideration of Rs.14 Lakhs only at the time of execution of 

registered sale deed. Per contra, defendant in his written statement pleaded 

that plaintiff took the burden of obtaining sale permission but as he failed to 

obtain permission the defendant is bound to refund the advance amount to 

the plaintiff. The defendant further pleaded that plaintiff himself repudiated 
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the agreement dated 10-03-2016 and as such not entitled to relief of specific 

performance of contract. The defendant also in para no.15 of the written 

statement admitted that one application filed before Circle Officer for getting 

sale permission but one Smt. Matu Bora filed application requesting the 

Circle Officer not to grant sale permission alleging that she along with her 

son has right, title and interest over a portion of the suit land.  

32. Hence, from the pleadings of the plaintiff it disclosed before this court that 

the permission for sale and purchase of the suit land was not obtained as 

one Smt. Matu Bora has raised objection before the Circle Officer. Plaintiff 

and defendant admitted such fact through their cross-examinations in 

respect of specific performance of contract of sale or obtaining permission 

for execution of sale deed. On meticulous perusal of the contents of Ext.2 

and Ext.3 documents it revealed before this court that defendant took the 

burden of cost and expenses for obtaining permission from the authority 

concerned and if so then the version of the defendant not appears to be 

tenable that plaintiff took the burden of obtaining permission from the 

proper authority. As per Ext.3 document it disclosed that both the parties 

agreed to execute registered sale deed within 3 months and if the first party 

/defendant fails to execute the sale deed in favor of the plaintiff then the 

defendant shall have to refund the advance amount to the second party. In 

clause 5 of Ext.3 it disclosed that second party will entitle to sue the first 

party under for specific performance of contract or damages. Hence, as per 

the terms of concluded contract vide Ext-3, the plaintiff will be entitled to 

sue for damages and defendant shall return the advance amount. The 

contents of Ext-3 documents does not gives a right to file suit for specific 

performance of contract to the plaintiff. In the forthcoming discussions this 

court shall decide to understand the fact as to whether plaintiff is ready and 

willing to perform his part of contract.  

33. Now, coming to the ready and willingness part this court finds that learned 

counsel appearing on behalf of the defendant put forwarded following 

citations: - 

(i) 1995 AIR (SC) 945, Judgraj Singh Vs Labh 
Singh, wherein Hon’ble Supreme court observed 
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that Section 16 (c) of the Act provided that the 
plaintiff must plead that he had always beer ready 
and willing to perform his part of essential terms of 
the contract. The continuous readiness and 
willingness at all stages must be proved.  

(ii) AIR 2018 SC 960, Kalawati (D) Through Lrs 
and others –Vs. Rakesh Kumar and others, 
wherein Hon’ble Supreme Court held – readiness 
and willingness – vendee entering into agreement 
to sell suit land with vendor and also paying 
advance – vendee not in fit financial condition to 
pay balance consideration of vendors – readiness or 
willingness or vendee to perform his part of 
contract, not proved.  

(iii) 2018 (9) SCC 805, Jagjit Singh (D) Thr. Lrs –
vs- Amarjit Singh, wherein Hon’ble Supreme 
Court held – Suit for specific performance – findings 
as to readiness and willingness of plaintiff to 
perform his part of agreement – settled law that 
plaintiff who seeks specific performance of contract 
is required to plead and prove that he was always 
ready and willing to perform his part of the contract. 
Section 16 (c) of the Specific Relief Act mandates 
that the plaintiff should plead and prove his 
readiness and willingness as a condition precedent 
for obtaining relief of grant of specific performance.  

(iv) 2019 (8) SCC 575, Surinder Kaur (D) Thr. Lr. 
Jasinderjit Singh (D) Thr. Lrs –vs- Babadur 
Singh (D) Thr. Lrs, wherein Hon’ble Supreme 
Court held –specific performance of contract of an 
immovable property is a discretionary relief in terms 
of section 20 of Specific Relief and cannot be merely 
because it is lawful to do so.  

34. Per contra, plaintiff also submittedciting the decision of Hon’ble Supreme 

court in the case of Mr. A. Kanthamani –vs- Mr. Nasreen Ahmed, 

wherein Hon’ble Apex Court held –time was not the essence of the contract. 

It was further held that the plaintiff (respondent) was always ready and 

willing to perform the agreement and, in fact, performed her part while it 

was the defendant (appellant) who tried to scuttle away from the 

agreement. It was further observed that it is sufficient for the respondent to 

establish that they had the capacity to pay the sale consideration. It is not 

necessary that they should always carry the money with them from the date 

of the suit till the date of the decree. It would, therefore, be clear that the 
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courts below have appropriately exercised the discretion of granting the 

relief of specific performance to the respondents on sound principles of law. 

35. The role of financial capacity to prove readiness and wiliness has been 

elaborately discussed by Hon’ble Supreme Court in catena of judgments. 

Hon’ble Supreme Court in His Holiness Acharya Swami Ganesh Dassji v. 

Sita Ram Thapar, 1996 (4) SCC 526 observed that readiness which may 

be meant is capacity of the plaintiff to perform the contractand that would 

include the financial position to pay the purchase price and as far as 

willingness to perform the contract is concerned conduct of the plaintiff has 

to be properly scrutinized along with the attending circumstances. 

36. Again, in I.S.Sikandar (D) By Lrs.& Ors vs K.Subramani & Ors (2013) 

15 SCC 27, Hon’ble Supreme Court decided that the plaintiff is required to 

prove that from the date of execution of agreement of sale till the date of 

the decree, he was always ready and willing to perform his part of contract. 

In this case looking the attending facts and circumstances, the court upheld 

the view of the trial Judge that the plaintiff had no money to pay the balance 

sale consideration and was apparently not capable of making necessary 

arrangement for payment of balance consideration. 

37. Hon’ble Supreme Court in Civil Appeal No.2244 of 2018, Kalwati through 

LHs –vs- Rakesh Kr. and others set aside the findings of the High Court 

and upheld the judgment and decree of the trial court where the trial court 

dismissed the suit of the plaintiff opining that the plaintiff did not have 

resources to purchase the disputed land. Further, plaintiff was not assessed 

to income tax or filed any income tax return and trial Judge further held the 

plaintiff did not have a means to pay the balance consideration and was not 

ready and willing to perform his part of the contract at all the times.  

38. Hence, from the aforesaid ratio of the Hon’ble Supreme Court it has become 

crystal clear that Hon’ble Supreme Court in catena of judgments held that 

the readiness may be definedas the capacity of the plaintiff to perform the 

contract which includes his financial position to pay purchase price and for 

determining his willingness to perform his part of contract, the conduct has 

to be properly scrutinized. 
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39. The ratio decidendi of the Hon’ble Apex Court as discussed above appears to 

be contradictory with the finding of our Hon’ble parent High Court where it 

has been held in Zakir Ali Khan and Ors –Vs- Maskandar Ali, 2014 (5) 

GLR 402 that necessary averment of plaint is sufficient to prove his 

readiness and willingness. Whereas Hon’ble Supreme Court in dozens of 

judgments decided that readiness has to be adjudicated in terms of the 

financial capacity of the plaintiff to pay the sale consideration amount. 

Accordingly, the ratio decidendi enunciated by the Hon’ble Supreme Court 

has to prevail over the ratio decidendi of our Hon’ble parent High Court. 

40. I have given my thoughtful consideration upon the pleadings of both the 

sides in the light of judgment of higher court referred by the rival parties. 

Ongoing through the evidences on record this court finds that plaintiff during 

his cross-examination empathetically admitted that even if he mentioned in 

his plaint that he is ready to pay the remaining amount but he failed to 

submit any document to prove such fact. He also admitted that he to pay 

the remaining balance amount, he has to take loan from different persons 

and bank as till date he does not have sufficient money in his hand. As such, 

it’s seen that plaintiff throughout the proceeding and during the time of 

cross-examination was have no capacity to get a registered sale deed in his 

favor as he does not have any financial capacity to pay the remaining 

balance amount. 

41. Therefore, in the light of all the aforesaid discussions this court finds that 

plaintiff himself admitted that plaintiff has no financial capability to prove his 

readiness and willingness to perform his part of contract. Accordingly, 

additional issue no-1 answered in negative and in against the plaintiff. 

42. Issue No-7, Issue No-8 & Issue No-9: - All the issues are related to the 

reliefs and as such all those issues were taken together for discussion and 

decisions. Issue No-7 to related to the fact as to Whether the defendant 

liable to perform his part of the contract? This issue relates to the original 

relief and outcome of this issue shall decide the fate of other two issue No-8 

& Issue No-9. In the light of discussion and decisions of Issues No-4,5 &6, 

this court finds that plaintiff proved that defendant received an amount of 

Rs.11 Lacs as advance amount from the plaintiff on execution of agreement 
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of sale in respect of suit land. Additional Issue No-1 decided against the 

plaintiff as plaintiff failed to prove his readiness and wiliness throughout to 

proceeding establishing his financial capacity and such fact disclosed that 

there will be no effect of passing a decree of specific performance of 

contract in favor of plaintiff as plaintiff does not have any financial capacity 

to purchase the suit land. 

43. Furthermore, Hon’ble Supreme Court in Surinder Kaur (D) Thr. Lr. 

Jasinderjit Singh (D) Thr. Lrs –vs- Babadur Singh (D) Thr. Lrs (2019 

(8) SCC 575) held specific performance of contract of an immovable 

property is a discretionary relief in terms of section 20 of Specific Relief and 

cannot be merely because it is lawful to do so.  

44. Certainly, the plaintiff failed to prove his readiness and willingness to 

perform his part of contract and as such passing a decree of specific 

performance of contract in favour of the plaintiff will not bring any fruitful 

result. Hence, the defendant is only bound to return the advance amount of 

Rs.11 Lacs to the plaintiff. Accordingly, issue no-7 is answered partly in 

affirmative and in favour of plaintiff.  

45. Now coming to Issue no- 8 & Issue No-9, this court finds that granting 

alternative of recovery of advance amount shall fulfil the demand of justice 

and not defeat the justice. As such this court thinks it deem fit and proper to 

go for alternative reliefs prayed by the plaintiff in this case and in that 

circumstances the plaintiff would be entitled to get recovery of advance 

money of Rs.11 Lacs. Hence, both the issues above answered partly in 

affirmative and in favour of plaintiff. 

ORDER 

46. In the result the plaintiff suit is decreed partly with cost by way of granting 

the following reliefs: - 

1. That the plaintiff is entitled to get a decree of recovery 

of Rs.11 lacs from the defendant with 6% interest per 

annum from the date institution of suit till the date 

passing of decree; 

2. The defendant shall return Rs.11 lacs with 6% per 

annum to the plaintiff within 3 months from the date of 
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institution of suit till the date of passing the decree and 

failing which the plaintiff will be entitled to recover the 

decretal amount with 9% per anum till its realization; 

3. If the defendant failed to realize the amount within 3 

months from the date of decree the plaintiff sets at 

liberty to recover the same as per settled provisions of 

law. 

4. The plaintiff further entitled to get cost of the entire 

proceeding. 

47. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 10thday of February, 

2020.  

 

CIVIL JUDGE, SONITPUR 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
 

1. Plaintiff’s witnesses: - PW-1: Sri Chandan Kumar Borah 
PW-2: Sri Lakhyajyoti Borah 
PW-3: Sri Bhargab Borah 
PW-4: Sri Palas Jyoti Lahkar 



 

 

 

 

25 
Title Suit No-20 of 2017 

(Chandan Kumar Borah- Vs. Nabin Chandra Borpatra Gohain) 
 

  

PW-5: Sri Akashdeep Kakoti  
PW-6: Sri Arun Kumar Ray   
PW-7: Sri Rajen Das 
PW-8: Sri Bijoy Kumar Das 
PW-9: Sri Girindra Bora 
 

2. Plaintiff’s exhibits    :-  
Ext.1 is the Agreement of Sale dated 18-11-2015  
Ext.1(1) is the signature of defendant  
Ext.1(2) is the signature of plaintiff 
Ext.1(3) is the signature of PW-2 Lakhyajyoti 
Borah 
Ext.1(4) is the signature of PW-3 Bhargab Borah 
Ext.1(5) is the signature of defendant  
Ext.2 is the Notarized Agreement of Sale dated 25-
11-2015 
Ext.2(1) is the signature of defendant  
Ext.2(2) is the signature of plaintiff   
Ext.2(3) is the signature of PW-2 Lakhyajyoti 
Borah 
Ext.2(4) is the signature of PW-3 Bhargab Borah 
Ext.2(5) is the signature of defendant  
Ext.3 is the registered Agreement of Sale dated 
10-03-2016 
Ext.3(1) is the signature of defendant  
Ext.3(2) is the signature of plaintiff 
Ext.3(3) is the signature of PW-4Palash Jyoti 
Lahkar  
Ext.4 is the Jamabandi dated 05-01-2016 of 
Periodic Khiraj Patta No.494 vilalge Tezpur Town 
1st Part. 
Ext.5 is the Non-encumbrance certificate No. 
GT/21/PT/2004-2005/3237dated 04-07-2016 
issued by Sr. Sub-Registrar, Tezpur 
Ext.6 is the Notice of Demand from the plaintiff to 
the defendant dated 15-07-2016 
Ext.7 is the is the postal registration receipt dated 
06-08-2016 
Ext.8 is the Notice of demand from advocate P. 
Kakoty to the defendant dated 13-02-2017 
Ext.9 is the postal registration receipt dated 13-02-
2017 
Ext.10 is the reply from advocate B. Borah to 
advocate P. Kakoty dated 28-02-2017 
Ext.11 is the Pass Book of bank account of plaintiff 
Chandan Kumar Borah with SBI being 
No.30650341968 
Ext.12 is the certificate dated 17-04-2018 issued 
by Manager, United bank of India, Kakojan Branch 
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3. Defendant’s witnesses: - DW-1:Anup Barpata Gohain 

DW-2: Dukharan Singh 
DW-3: Nandalal Choudhury 
 

4. Defendant’s Exhibits: - 
 

Ext. A is the special power of attorney dated 04-07-2017 
Ext.A (1) to A(4) are the signatures of executor Sri Nabin Ch. 
Borpata Gohain 
Ext. A (5) to A (6) are the signatures of witness and 
identifier Sri Ranjit Dutta 
Ext. A (7) is the signature of witness Sopunjyoti Baruah 
Ext. A (8) is the signature of attorney holder Sri Anun 
Borpatra Gohain 
Ext. B is the Sale Deed No.428/448 dated 03-02-1976 
Ext.B (1) to B (4) are the signatures of executor Sri Kamal 
Ch. Borah 
Ext. C is the Khiraj Patta No.494 of Tezpur Town, Mouza- 
Bhairabpad in the name of Nabin Ch. Borpata Gohain 
Ext. D & E are the land revenue paid receipts 
Ext. F is the advocate notice issued by Sri Dipu Bhuyan, 
Advocate to Sri Nabin Borpata Gohain dated 03-03-2017 
Ext.F (1) is the signature of advocate Dipu Bhuyan 
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