
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
10th February’ 2020 

      TITLE APPEAL NO. 6/2019  

    (1)  Sri Basudev Newar 
 Son of Late Dhanbir Newar 

     (2)  Smt. Rina Kalita 
 Wife of Basudev Newar 

    Resident of Kamar Chuburi,  
     near Vartak officers Mess, Tezpur Town 
     Mouza – Mahabharat 

PS- Tezpur 
    Dist - Sonitpur, Assam 
        ----- Appellants/ defendants 
     
                                                 -Versus- 

 
   (1)   Sri Jasmin Bora 
     W/o – Late Bibek Bora 
    (2)   Sri Bikramjit Bora 
     S/o – Late Bibek Bora 
    (3)   Sri Tridhisha Bora 
     D/o – Late Bibek Bora 
 
    Resident of Khaganate, Tezpur 
     Mouza – Bhairabpad 
     PS – Tezpur 
    Dist - Sonitpur, Assam 
  
         --- Respondents/ Plaintiffs 
     

This appeal has been preferred U/O-41 Rule 1 of CPC 
against the Judgment and Decree dated 19-12-2018 
passed by the learned Munsiff, No.1, Tezpur in Title 
Suit No.68 of 2011, decreeing the suit of the 
respondents/plaintiffs, and came up for final hearing 
on -24-01-2020, in presence of following advocates: - 
 

Learned Advocate appearing for the Appellant : - Mr. B. Nath, Advocate  
Learned Advocate appearing for the Respondents : - Mr. P. C. Sarmah, Advocate 

J   U   D G M   E N T 

1. This first appeal has been preferred by the defendants/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 
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Tezpur dated 19-12-2018, vide T.S No- 68 of 2011, whereby the learned trial 

court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-68/ 2011 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal: -- 

PLAINTIFFS/RESPONDENTS’ CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that 

plaintiffs are the owners of Assam type house under Tezpur Municipality 

Holding No.1035/1 of ward no.4 of Tezpur town standing on the plot of land 

measuring 17 lessas out of total land measuring 1 katha 17 lessas covered 

by dag no.1657 of periodic patta no. old 416/new 925 situated at Tezpur 

town. That defendants were originally the tenants of Late Kiran Borah, wife 

of Late Krishna Borah, who was the mother of Late Bibek Borah and was the 

mother-in-law of plaintiff No.1 and grand-mother of plaintiff No.2 and 3, who 

expired on 10-06-2004 and the husband and the father of the plaintiffs 

predeceased expired on 13-06-1994. That Bibek Borah and Late Pranab 

Borah are the sons of Late Kiran Bala Borah and the suit house along with 

the land upon which the suit house is standing came to the share of plaintiff 

being legal heir of Late Bibek Borah. The names of plaintiff Nos. 1 and 2 

already been mutated in the record of right. The name of plaintiff No.1 is 

also recorded against the holding number of suit house as the plaintiffs have 

been paying the land revenue and taxes for the suit house and also for the 

land upon which it stands. That plaintiff No.1 had to sell and transfer the 

part of the said total plot of land, measuring 1 Katha with one Assam type 

house standing thereon under holding no.1036 to one Raj Lakshmi 

Basumatary by registered sale deed no.986/2010 dated 11-06-2010 due to 

their financial hardship. That during life time of Late Kiran Bala Borah the 

monthly rent house of suit house and premises was Rs.500/- as per verbal 

agreement of monthly tenancy. But after the death of Late Kiran Bala Borah 

defendants defaulted to pay the monthly rent of Rs.500/- to the plaintiffs 

although they were aware of the fact that after death of Late Kiran Bala 
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Borah the plaintiffs became owner of the suit house and premises. That on-

17/12/2010 when the plaintiff No.1 demanded payment of rent then 

defendant no.1 drove her out from the campus of the suit premises and 

threatened her to kill if she would approach again for payment for rent and 

due to such incident, the plaintiff has lodged an ejahar before the police. 

After transferring the house and premises to Raj Lakshmi Basumatary the 

plaintiffs were compelled to reside in a rented house at Kharati at Tezpur 

having no other alternative hence, the suit house and premises are bonafide 

requirement for them. The plaintiffs also issued a legal notice dated 25-07-

2011 but the defendant refused to accept the same. Thus, the plaintiffs have 

prayed for decree of delivery of khas possession of suit house and premises 

to the plaintiffs by evicting the defendants with their men and materials 

therefrom and also for passing decree for recovery of Rs. 18,000/- being the 

arrear rent and the suit house and premises from 01-08-2008 to 31-07-

2011.       

DEFENDANTS/APPELLANTS’ CASE 

5. The defendant/appellant contested case of plaintiff by filling written 

statement both in law and facts. The defendant submitted that the suit 

premises and suit land were not partitioned and the plaintiffs did not implead 

the pattadar due to which the suit became bad for non-joinder of necessary 

parties. They further denied any sale of any house or plot to Raj Lakshmi 

Basumatary by the plaintiffs. That on 29-07-2008 the plaintiff executed one 

agreement for sale concerning to a plot of land measuring 1 Katha covered 

by dag no.620, periodic patta no.416 situated at Kamarchuburi Tezpur in 

favour of the defendant no.2 for total sale consideration money amounting 

to Rs.7,00,000/- out of which Rs.3,66,000/- has been received by plaintiff 

No.2 for other plaintiffs. That said agreement for sale is executed in 

presence of two witnesses and the defendant no.2 has made counter claim 

concerning the said plot of land along with the prayer of cancellation of 

alleged sale deed. They further stated that on execution of deed of 

agreement of sale for there said plot of land the defendants are in 

possession of the said land and house structures standing thereon and the 

plaintiffs have been bagging time to execute the registered sale deed for the 
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aid land and house structures standing thereon although the defendant no.2 

requesting the plaintiff to execute the registered sale deed in her favour the 

plaintiff was avoiding the same hence, there is no question of existence of 

tenancy amongst the plaintiffs and defendants. That defendants have 

cleared all the rent to said house structures on the date of said agreement 

for sale to the said plot of land and house structures standing thereon. That 

on 17-12-2012 when the defendant no.1 again requested the plaintiff no.1 

to execute registered sale deed then the plaintiff no.1 with some unknown 

persons wrongfully trespassed the house of the defendant and threatened 

the defendants for dire consequences and also tried to evict from there 

regarding which defendant no.2 has lodged a complaint case. Thus, the 

defendants prayed to dismiss the suit of the plaintiff with compensatory cost 

of Rs. 3,000/- as per provision of Section 35 (A) CPC.  

6. The defendants also filed counter claim for cancellation of sale deed 

executed on 11-06-2010 by the plaintiff in favor of Raj Lakshmi Basumatary 

vide sale deed no.1145 registered before Senior Sub-Registrar Tezpur to the 

plot of land measuring 1 Katha, which is part and parcel of the schedule 

land, and for declaration of specific performance of contract by the plaintiff 

in favor of the defendant no.2 in respect of the schedule land.  

7. On perusal of the case record it appears that during the later stage of the 

trial of the suit the defendants were allowed to withdraw the counter claim 

with a liberty to file a fresh suit by the court. Further, it is also pertinent to 

mention here that although upon the counter claim made by the defendants 

learned court had framed some issues but after withdrawal those issues on 

counter-claim become redundant.      

ISSUES 

8. Upon the pleadings of both the sides the learned trial Court has framed the 
following issues: -  

(1) Whether the suit is maintainable? 
(2) Whether the suit is hit by principles of waiver, acquiescence 

and estoppel? 
(3) Whether the suit is barred by limitation? 
(4) Whether the suit is bad for non-joinder of necessary party? 
(5) Whether there is any tenancy agreement between the 

defendants and the plaintiffs? 
(6) Whether the defendants are defaulters? 
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(7) Whether the plaintiff is entitled to get the decree as prayed   
for?  

9. And during trial, plaintiffs /respondents adduced both ocular and 

documentary forms of evidences and per contra the defendant side 

examined five witnesses and exhibited 3 nos. of documents.  

10. After hearing both sides, the learned trial court by the impugned judgment 

dated 19/12/2018 decreed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendants/appellants 

preferred the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned court below committed both error of law and 
fact at the time of passing the impugned judgment and decree.  
 

2. That the learned court below did not apply her mind judicially 
at the time of passing impugned judgment and decree specially 
at the time of deciding Issue No. (i), (ii), (iii) (iv) (v), (vi) and 
(vii) hence, the judgment and decree appealed is bad in the 
eye of law.  
 

3. That the learned court below committed great error and gross 
mistake of fact and law at the time of deciding Issue No.(iii) 
and Issue No. (iv) and as such the wrong decision and 
observation had arrived on in impugned judgment and decree.  
 

4. That the learned court below misread and misapplied the law 
and fact while deciding the Issue No.(vi) resulting the deciding 
the suit in favour of respondents/plaintiffs. 
 

5. That the learned court below without properly discussing the 
fact, evidence in record and law relating to the defaulter had 
wrongly decided the Issue No. (vi).  
 

6. That there are two diversant and contrary to each other view 
had been reflected in deciding the Issue No.(vi) and as such, 
they said issue was decided without proper application of facts 
and law hence, the impugned judgment and decree is liable to 
be set aside. 
 

7. That the learned court below passed the impugned judgment 
and decree without properly discussing the oral and 
documentary evidence on record and without justly and lawfully 
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applying her mind merely on surmise and conjectures decided 
and passed the impugned judgment and decree for which the 
court below committed wrong in deciding the suit.  
 

8. That while the respondents/plaintiffs had failed to prove the 
facts of defaulters by adducing any direct evidence over the suit 
premises without properly submitting oral and documentary 
evidence rather there is no evidence either oral and 
documentary form the defendants/respondent’s sides, the 
learned court below should not have to decide issues Nos.(iii) 
and (vi) against the appellants/defendants by misreading the 
established provisions of law.  
 

9. That the judgment and decree challenged suffers from illegality, 
material irregularities at being wrong, unjust, inequitable, 
causing miscarriage of justice and against all cannons of law 
hence need to be set aside and reversed the judgment and 
decree challenged in this Appeal.       

 
EVIDENCE OF PLAINTIFFS/RESPONDNETS’ SIDE 

11. To decide the contentions of the appellants/defendants let us reproduce 

some relevant portions of the evidences adduced by both the sides. PW-1 in 

her evidence-in-chief reproduced her contention of the plaint and exhibited 8 

nos. of documents. In her cross-examination she further deposed that the 

land and house for which the suit has been filed was originally belonged to 

Krishna Borah. After Krishna Bora this land and house got by Kiran Bala 

Borah. After Kiran Bala Borah, that land and house was divided between 

Pranab Borah and Jasmine Borah. Her husband Bibek Borah did not get any 

share from her father-in-law. It is she who has received the suit land from 

her mother-in-law as her legal heir. This suit has been filed by her, her son 

Bikramjit Borah, her daughter Tridisha Borah. The defendant did not execute 

any agreement with him in respect of the suit land and house as a tenant. 

He has not mentioned in her affidavit that her mother-in-law recognized her 

as her tenants. Just prior to file of the suit, she has sold 1 katha of land of 

her husband vide Ext.4 to Rajlakshmi Basumatary. The defendants never 

treated her as the owner of the suit land and house and also did not pay any 

rent. The defendant did not make any verbal agreement with her as an 

owner. The defendants became defaulters from 2008 to 2001.  

12. Although PW-2 submitted his evidence in chief through affidavit but he failed 
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to appear before the court to face cross-examination which is very much 

evident from the order dated-11/11/14 passed by the learned court below.  

PW-3 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that Basudev Newar was the tenant of Krisha Kanta. He does not know who 

has received what amount of the land and house after the death of Krishna 

Bora. He does not know if there was any agreement with Jamine Bora and 

Basudev Newar as tenant. He does not know if Basudev Newar considered 

Jasmine Bora as her tenant. Jasmine Bora has claimed Rs.500/- per month 

as rent in the suit and also claimed arrear rent of 8-9 months. The statement 

written in the affidavit as Basudev Newar being the tenant of Krishna Bora 

as tenant as heard from her aunty ( Bor-ma) Kiran Bala Borah and there she 

said about Basudev Newar being tenant of Jasmine Borah as she heard from 

Jasmine Bora.     

EVIDENCE OF DEFENDANT’S/APPELLANTS SIDE 

13. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and he in his cross-examination deposed that the 

house where he is residing with his wife is over the land covered by Dag No. 

620 (old) and 1657 (new) of Patta no. 416 (old) and 925 (new). They are 

enjoying their right and possession over the said land and house. The 

disputed land was purchased from Jasmine Bora and Bikramjit Borah. They 

have paid Rs.3,66,000/- out of Rs. 7 Lakhs for the said land till now through 

an agreement of sale. Ext. A is a sale agreement and it was executed in the 

name of his wife Rina Kalita. His signature does not appear in the said 

agreement. In the said agreement (Ext. A) Bikramjit Bora signed as a seller 

in presence of his mother. In his affidavit he has not mentioned that at that 

time Bikramjit’s mother was also presence. There is no mention in the Ext. A 

as to handing over of the land, but it was handed over verbally. The plea of 

non-joinder is taken in his written statement as well as in his affidavit, but 

he does know the number of pattadars in the suit patta. They were residing 

as a tenant of Kiran Bala since 1995, but he does not know when Kiran Bala 

died. Thereafter, Inu Bora, the daughter-in-law of Kiran Bala, took rent from 

them. Ext. B bears no signature, nothing is mentioned as to who has given 
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money and who has taken money.       

14. DW-2 supported the version of the defendants by reproducing the 

contentions of the written statement in her evidence-in-chief. She in her 

cross-examination deposed that at present she is residing in the suit land 

and house with his family. They are residing there since 1995. They are 

residing there as tenants since 1995. In the year 1995, Kiran Bala Bora was 

the owner of the said house.  Kiran Bala died in the 10th June 2004. When 

Kiran Bala was alive she used to give the rent regularly to Kiran Bala. Then, 

she used to pay rent @ Rs.1500/- per month. After the death of Kiran Bala, 

she gave rent for 3 months to Pranab Bora and paid rent of one month to 

Jasmine Bora. She does not remember the month for which she paid rent to 

plaintiff No.1. From the time she gave the rent to plaintiff no.1, she has not 

paid any rent till now. On the date of execution of the agreement, plaintiff 

told them not to pay any rent and that is why they did not pay any rent 

subsequently. These statements are not mentioned in her written statement 

or affidavit. In Ext. B there is no signature of giver and receiver. It is not 

mentioned that Ext. B was written by Jasmine Bora.  

15. DW-3 supported the version of the defendant by reproducing the 

contentions of the defendants in his evidence-in-chief. He in his cross-

examination deposed that they were residing in the said house as tenants 

from 1995 to 2008. The time during which Basudev Newar and Rina Newar 

had been paying the rent, the same was not paid in front of him. Jasmine 

Bora told that no rent is due to be paid. He has not mentioned in his affidavit 

as to the statement that no amount of rent is receivable by Jasmine Bora 

from Basudev Newar.  

16. DW-4 supported the version of the defendant by reproducing the 

contentions of the defendants in his evidence-in-chief. He in his cross-

examination deposed that Basudev Newar purchased the suit land on 29th 

July 2008. Basudev Newar purchased the suit land at Rs.7 Lakhs.   

17. DW-5 supported the version of the plaintiff by reproducing the contentions 

of the defendants in his evidence-in-chief. He in his cross-examination 

deposed that initially Kiran Bora was the owner of the suit land. During the 

time of Kiran Bora, Basudev Newar was not residing in the said land and 
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house. After the death of Kiran Borah, Basudev Newar entered into the suit 

house executing an agreement of sale. On the very date of execution of 

agreement of sale and purchase Basudev Newar started to live in that house 

and land. He was present on the date of execution of agreement. Agreement 

was done at the suit land and house. At the time of execution of the 

agreement, Basudev Newar was in the suit house. That deed was signed in 

the house after getting it typed in the court. He has seen the agreement, 

gone through it and it was written in English. He does not know all the terms 

and conditions of the agreement.    

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

18. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions: -  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur 

rightly decided and answered the issues no-4,5,6 

and 7 in favour of the plaintiffs? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur 

rightly decreed the suit of plaintiffs providing 

sufficient reasons? 

3. Whether learned Munsiff No-1, Sonitpur, Tezpur 

appreciated the evidences adduced by the both 

the sides properly leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, 

Sonitpur, and Tezpur are based upon lawful 

consideration and settled provisions of law? 

19. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/respondent as well as the appellant/defendant in original suit. 

20. Now coming to the instant case in hand it already observed earlier that 

learned court below in its impugned judgment decreed the suit and the 

defendants are being the appellants raised vehement objection against the 

discussions the decisions of learned trial court relating to the issue no-4, 5, 6 
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& 7. The appellants defendants in their Memo of Appeal firmly pleaded that 

discussions and decisions of learned court below on those issues not based 

upon the true factual matrix and learned court below erred both in law and 

facts in deciding those issues. Per contra, learned advocate appearing on 

behalf of the respondent/plaintiff during the time of Argument hearing 

vehemently argued that discussions and decisions of learned court based 

upon the true factual matrix of the suit and learned court below has not 

committed any error in decreeing the suit. Hence, in the light of points of 

argument presented by the rival parties this court thinks it deem fit and 

proper to discuss Issue No-4 at the outset.  

21. Issue No.4: Whether the suit is bad for non-joinder of necessary 

party? The defendants/appellants in their written statement firmly pleaded 

that suit land has not been partitioned yet and the co-pattadars are the 

necessary parties. The defendants/appellants although pleaded such fact in 

their written statement but during the cross-examination DW-1 Basudev 

Newar admitted the fact that he is residing as tenant in suit house since the 

time of Kiran Bala Borah and he possessed no knowledge regarding co-

pattadars of the suit land. DW-2 Runa Kalita Newar also testified in her 

cross-examination that since the year 1995 they have been residing at the 

suit house. Hence, from the evidence of DW-1 & DW-2 this court finds that 

the defendants are residing over the suit land and house since from the year 

1995 and DW-1 more categorically deposed that he is residing as tenant in 

suit house since the time of Kiran Bala Borah and he possessed no 

knowledge regarding co-pattadars of the suit land. If so, then from the 

evidence defendant side it proved and established that the 

defendants/appellants are residing over the suit properties as tenant since 

from long time under the predecessor of plaintiffs/respondents and such fact 

termed the suit to be bad for non-joinder of necessary parties.  

22. Learned trial court rightly opined that that suit is not bad for non-

impleadment of other pattadars by referring following case law of our 

hon’ble parent high court. Hon’ble Gauahati High Court in “Assam Cycle 

Company Vs Motilal Bothra” reported in 2003 (1) GLT 435, held that 

“Co-owners of a suit premise is held competent to maintain a suit for 
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eviction of a tenant without jointing the co-owners”. Herein the 

defendants/appellants have admitted that they are tenants of the plaintiffs 

and such the plea of non-joinder of necessary party on the part of the 

defendants/appellants appears to be not tenable as the tenant cannot put 

question over the title of the landlord. Therefore, in the light of all the 

aforesaid discussions this court finds that learned court below rightly 

answered Issue No-4 and same not deserves any interference from this first 

appellate court and consequently, same is upheld.  

23. Issue No.5 & Issue No-6: - Issue No-5 relates to the fact as to Whether 

there is any tenancy agreement between the defendants and the 

plaintiffs? And Issue No-6 relates to the fact as to whether the 

defendants are defaulters in respect of payment of rents? Learned 

trial court in its impugned judgment decided both the aforesaid issues in 

favour of plaintiffs/appellants. Both the issues are inter-related and for 

conveniences let us discuss both the issues together. In the forthcoming 

discussions this court shall try to understand whether there was tenancy 

agreement between the plaintiff and defendant or whether defendants are 

defaulters in payment of rents. To decide both the aforesaid pertinent issues 

let us discuss the evidences on record in the backdrop of evidences adduced 

by both the sides. 

24. I have carefully journeyed through the evidences on record and it finds that 

PW-1 supported and corroborated that verbal agreement of tenancy was 

executed amongst late Kiran Bala Borah but after her death the plaintiffs 

have got mutation of their names in the land records in respect of the suit 

house, and the same is evident from the contents of Ext.1 and 2 i.e the 

copies of Jamabandi. Moreover, the defendants also accepted the plaintiffs 

as their landlord and the same is evident from the evidence of defendant 

no.2/DW-2 Reena Kalita Newar as in her cross-examination part she 

revealed the fact that after death of Kiran Bala Borah she tendered house 

rent of the suit house to plaintiff no.1. DW-1 Basudev Newar and DW-2 

Reena Kalita Newar admitted the fact that they are residing at the suit house 

as tenants prior to the death of late Kiran Bala Borah. DW-2 Renna Kalita 

Newar also acknowledged in her testimony that she tendered rent to late 
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Kiran Bala Borah for the suit house prior to her death. Hence, preponderance 

of probability is found in favour of plaintiffs/respondents as it clearly 

translucent that the defendants were staying as tenant at the suit house as 

per verbal agreement and the same is also admitted by them. 

25. Now coming to the plea of defaulter this court finds that the 

defendants/appellants in their written statement pleaded that they are not 

liable to pay rents to the plaintiff as the plaintiff entered into an agreement 

for sale of the suit house. The defendants/appellants by exhibiting Ext. A 

tried to establish that they are not defaulters. DW-1 Sri Basudev Newar 

himself admitted that Ext. A does not contained any clause wherein it was 

mentioned that the tile of suit house was given to them. 

26. Hon’ble Gauhati High Court reported in (2017) 4 GLR i.e. Dhanada Saikia 

& Ors –Vs- Peshan Saikia” wherein it is held that “As per provision of 

Section 54 of Transfer of Property Act 1882 no right, title and interest of 

immovable property can be transferred on the strength of an agreement of 

for sale.” Hence, it is apparent that agreement for sale does not confer any 

title to the agreement holder in respect of the property, even if such 

agreement is valid. As such until and unless there is registered of sale deed 

and handing over possession of the suit properties, the status of the 

defendants/appellants appears to be tenant. In the light of ration of Hon’ble 

Gauhati High Court reported in 2007 (2) GLT 916 “Dharmeswar Barman 

Vs Dipjyoti Sarma & Ors” “when the defendants failed to prove the plea 

that they possessed the suit premises in pursuance of an agreement for sale 

then they become defaulter for non-payment of the house rent.” In this case 

the defendants failed to lead any evidence establishing the fact that they are 

possessing the suit properties by the dint of such agreement rather the DW-

2 in her cross-examination admitted that after death of Kiron Bala she had 

tendered rents to plaintiff no-1 and that part makes it categorical that 

defendant possessing the suit properties as per the earlier oral tenancy 

agreement with the plaintiff’s predecessor. 

27. More also, the defendants in para 12 of their written statement claimed the 

fact of execution of agreement of sale admitting the plaintiffs to be the 

owner of the suit properties. If so, then after death of late Kiran Bala Borah, 
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plaintiffs inherited the suit property and steps upon the shoes of said Kiran 

Bala Borah and as such the defendant’s plea that there is no tenancy 

agreement with plaintiff not appears to be tenable as they admitted the 

plaintiff no.1 to be an absolute owner of suit land and further clear the rents 

on the date of execution of agreement of sale with plaintiffs. If the 

defendants are not the tenants of plaintiffs then where is the need to pay or 

clear monthly arrear rents to plaintiffs on the date of execution of agreement 

of sale. 

28. Furthermore, the defendants claimed that they cleared the rents to plaintiff 

on the date of execution of agreement of sale and claimed that they are 

enjoying suit rooms as per agreement of sale and that makes it categorical 

that from the date of alleged agreement dated 29-07-2008  defendants had 

not paid any rent to plaintiffs, which makes them defaulter as defendants 

came to the suit premises in the year 1999 by virtue of oral tenancy 

agreement with the predecessor of plaintiffs and after death of late Kiran 

Bala Borah, plaintiffs names duly recorded over the suit land. The 

defendants/appellants are stopped to deny the title of plaintiffs as they once 

admitted the title of plaintiffs by way of entering into an agreement of sale 

pertaining to the suit properties.  

29. The defendants/appellants most interestingly claimed that on the date of 

agreement they have cleared the rents and subsequently, they have not paid 

any rents to plaintiffs. The defendants in their written statement claimed 

that they are possessing the suit premises by virtue of an agreement of sale, 

which does not confer any title to the defendants and as such facts clearly 

makes the defendants to be defaulter.   

30. Hence, it is seen that defendants were tenants of Kiran Bala and after her 

death they became the tenants of plaintiffs and they failed to shows 

anything that they are still paying rents to the plaintiffs. Hence, defendants 

are defaulter.  

31. In respect of tenancy agreement, the defendants in their written statement 

in para 14 claimed that they have cleared the rent and if they are not tenant 

of plaintiffs then where is need to clear the rents. That part clears that 

defendants are tenants of plaintiffs. More also, DW-1 and DW-2 in their 
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cross-examination admitted that after death of Kiran Bala, they paid monthly 

rent to her daughter-in-law that plaintiff no.1. DW-2 more specifically 

admitted that after they paid rent to plaintiff no.1 till date they had not paid 

any rents. That makes them defaulter.  

32. Therefore, in the light of all the aforesaid discussions this court is of 

considered opinion that defendants/appellants are the tenants of 

respondents/plaintiffs and the defendants are defaulter in respect of monthly 

rents to the plaintiffs. Hence, this court finds that learned court below rightly 

answered and decided both the issue no-5 & Issue No-6 in favour of 

plaintiffs/respondents and accordingly, findings of learned court upheld.  

33.  Issue No.7: -Whether the plaintiffs are entitled to get the decree 

as prayed for? In the light of discussions and decisions of Issue No-3,4,5 & 

6, this court finds that learned court below rightly decreed the suit and the 

judgment and decree of learned court below not deserves any interference 

from this first appellate court. Accordingly, Judgment and decree passed by 

the learned court below is hereby upheld.  

34. In the result first appeal preferred by the appellants/defendants is dismissed 

with cost. Prepare a decree accordingly. The appeal is disposed of on 

contest with cost.  

35. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 10th February’2020. 

 

(N. J. Haque) 
Civil Judge 

                         Tezpur, Sonitpur 
Dictated and corrected by me. 

 

Dictation taken and  

Transcribed be me: 

 (J. K Muru), Steno.   

    

 

 

 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1     : Jasmin Borah 
ii PW-2     : Jayanta Das 
iii PW-3     : Sumon Kalyan Chakravarty 

         
Plaintiff Exhibits:  

i Ext.1    : Certified copy of Jamabandi No.925  
ii Ext.2    : Certified copy of Jamabandi No.416 
iii Ext.3    : land revenue paid receipt   
iv Ext.4    : electricity bill 
v Ext.5    : money receipt   
vi Ext.6    : municipality tax paid receipt   
vii Ext.7    : bill for payment of Tezpur Municipality Tax   
viii Ext.8    : Sale Deed No.986 for the year 2010   

Defendant Witnesses: :  
i DW-1     : Basu Dev Newar 
ii DW-2    : Rina Kalita 
iii DW-3    : Tridip Bora 
iv DW-4    : Prabhakar Goswami 
v DW-5    : Jatin Saikia 

 
 

Defendant Exhibits :  :   
 

i Ext.A   : Deed of Agreement of Sale  
ii Ext. A (1) to A (4) : signature of plaintiff No.2   
iii Ext. A (5) to A (8) : signature of defendant No.2   
iv Ext. and C  : writing of plaintiff No.1 about the receipt of the  

     said total consideration of Rs.3,66,000/-.  
 
 

 
(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 

 
  


