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This appeal has been preferred U/O-41 r/w Sec 96 of CPC 
against judgment and decree dated 12-11-2018 passed by 

the learned Munsiff, Biswanath Chariali in Title Suit No.8 
of 2013, dismissing the suit of the appellants/plaintiffs, 

and came up for final hearing on -02-01-2020 in presence 
of following Advocates:-  

Learned Advocate appearing for the Appellant : - Mr. S. K. Singh 
Learned Advocate appearing for the Respondent : - Mr. G. Saikia 

J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiffs/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, Biswanath 

Chariali dated 12-11-2018, vide T.S No- 8 of 2013, whereby the learned trial 

court dismissed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-8/ 2013 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFFS/APPELLANT’S CASE 

4. Case of the plaintiff/appellant appears to be in a narrow campus is that both 

the plaintiffs are the daughters of Late Padma Kanta Bhuyan and defendant 

No.1 Bulumai Bhuyan is the wife of Late Padma Kanta Bhuyan. Defendant 

No.2 Prafulla Bhuyan is the son of Anandiram Bhuyan who is late Padma 

Kanta Bhuyan‘s brother. Proforma defendant Dibyajyoti Saikia is the son of 

Late Kukumoni Saikia who is the sister of the plaintiffs. That after the death 

of their father his three daughters Rijumoni, Juri and Kukumoni Bhuyan 

inherited their father‘s property which is described in the schedule in the 

plaint. They inherited one share each from the respective lands and their 

mother Bulumai Bhuyan illegally gifted the whole land (Schedule A, B, C, D, 

E) to her nephew Sri Prafulla Bhuyan by executing a registered gift deed. 

Whereas she has only 1/4th of share of land as described in the schedules. 

That defendant No.1 gifted the land described in schedule ‗A‘ by registered 

gift deed No.433 in the year 1999, in schedule ‗B‘ by registered gift deed 

No.451 in the year 1999, in schedule ‗C‘ by registered gift deed No.420 in 

the year 1999, in schedule ‗D‘ by registered gift deed No.425 in the year 
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1999 and in schedule ‗E‘ by registered gift deed No.449 in the year 1999, 

and accordingly after execution of the gift deeds the entire land was mutated 

in the name of Sri Prafulla Bhuyan /defendant No.2. That plaintiffs came to 

know about the execution of those deeds in the month of June 2010. That 

defendant No.1 Bulumai Bhuyan filed a petition before the Circle Officer, 

Biswanath Circle praying for cancellation of the said mutation and vide an 

order the Circle Officer directed the petitioner to seek redressal in 

appropriate court.  

DEFENDANTS/RESPONDANT’S CASE 

5. The defendants/respondents contested case of plaintiff by filling written 

statement both in law and facts. The case of defendant/respondent appears 

to be in short campus is that defendant No.1 Bulumai Bhuyan and defendant 

No.2 Prafulla Bhuyan and Proforma defendant Dibyajyoti Saikia are related 

to each other. Defendant No.1 in her W.S admitted the fact narrated in the 

plaint and also stated that defendant No.2 Prafulla Bhuyan illegally took her 

signatures in some deeds dishonestly inducing her to put signatures to take 

some loan and defendant No.1 without any hesitation put her signatures on 

those documents and later in the year 2010 she got to know that defendant 

No.2 became the owner of the entire suit land owned by Late Padma Kanta 

Bhuyan by way of gift from defendant No.1. She even admitted that she do 

not have the right to hand over entire suit land to anybody as she has right 

only over 1/4th share of land.  

6. On the other hand, defendant No.2 stated in his W.S that the suit is barred 

by limitation as the cause of action for the suit arose in the year 1999 and 

present suit is instituted in the year 2013. Having knowledge about the same 

the plaintiffs had to file the suit within the year 2003 but already 14 years 

had lapsed as such the suit is barred by Article 58 of Limitation Act. That at 

the time of execution of the gift deed the plaintiffs were minors and 

defendant No.1 being their lawful and natural guardian executed the gift 

deed on their behalf with her full knowledge and consent, voluntarily gifted 

the suit land to him. Since 14 years of execution of deeds has already been 

lapsed, no question of allegations should be entertained. He in his written 

statement also brought into notice that the plaintiffs in para No.13 
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mentioned that Bulumai Bhuyan to be dead and hence a suit is not 

maintainable against a death person and in liable to be dismissed under 

Order XXII Rule 4 of CPC. Even the Circle Officer dismissed the Misc. case 

regarding mutation matter and since 1999 he had been occupying the said 

land without any interruption or dispute. And also being an absolute owner, 

pattadar and possessor of the suit land he prayed for dismissal of the suit.  

7. The Proforma defendant Dibyajyoti Saikia being a minor is represented by 

his father Prafulla Saikia and stated in his WS similar to that of defendant 

No.1. Therefore, the defendant No.2 has stated that the plaintiff do not have 

any right, title and interest over the suit property.  In view of the above, this 

defendants prayed for dismissal of the suit with costs. 

ISSUES 

8. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether the suit is maintainable?  
(2) Whether the suit is barred by law of limitation?  
(3) Whether the suit is undervalued?  
(4) Whether the suit is bad for non-joinder of necessary parties? 
(5) Whether the registered gift deeds Nos.433, 451,420,425 and  

  449 dated 25-03-1999 are void and illegal? 
(6) Whether the plaintiffs are entitled for any relief? 
(7) Whether the plaintiffs are entitled to any decree as prayed      

  for?   
 

9. And during trial, plaintiffs /appellants & Defendant no-2/respondent adduced 

both ocular and documentary forms of evidences. After hearing both sides, 

the learned trial court by the impugned judgment dated 12-11-2018 

dismissed the suit with cost. On being aggrieved and dissatisfied with the 

impugned judgment, the plaintiffs/appellants preferred the present appeal, 

upon the following grounds: -- 

GROUNDS OF APPEAL 

1. For that the suit land could not have been transferred solely by the 
defendant No.1 in favor of the defendant No.2. The defendants did not 
challenge the same. There is no pleading challenging the fact that late 
Padma Kanta Bhuyan was not the sole owner of the suit lands. In such 
view of the matter, there was hardly any room for doubt that the 
defendant No.1 alone was not competent to transfer and convey the suit 
lands by any mode including by executing any gift deed. This important 
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 aspect was lost sight by the learned trial court. If the defendant No.1 
alone did not inherit the suit properties, she alone had no competency to 
transfer the land by way of gift in favor of the defendant No.2. This crux 
of the matter was neither note of nor considered during the passing of 
the judgment which led to an erroneous judgment.  

2. For that after amendment of the plaint, these plaintiffs/appellants got 
incorporated paragraphs 10 A, 10 B, Para 12A and a prayer (a) in the 
plaint. The defendants including the defendant No.2 had the opportunity 
to controvert and dispute the correctness of the facts brought in the 
plaint by way of amendment in their respective written statement. 
However, the replies made in the additional written statements in respect 
of newly added paragraphs were more evasive in nature and therefore 
amounted to admission of the facts narrated in the plaint in view of the 
provisions contained under Order 8 Rule 3 & 5 of CPC. The suit 
properties originally belonged to Late Padma Kanta Bhuyan. This fact 
stood admitted. Once this fact stood admitted, there was hardly any 
dispute requiring adjudication by learned trial court. The only legal issue 
survived was whether the defendant No.1 is legally entitled to convey 
and transfer the entire suit properties to the defendant No.2 in the 
absence of other legal heirs of Late Padma Kanta Bhuyan.   

3. For that the decision rendered on Issue No.2 is erroneous. The stands of 
the plaintiffs were that they had the knowledge about the execution of 
the gift deeds only in June, 2010. Further, it was the order passed by the 
Circle Officer on 25-11-2010 which gave the plaintiffs the additional 
reason to approach a Civil Court of competent jurisdiction. The important 
fact was not considered by the learned trial court while considering the 
applicability of limitation in the instant suit. The decision on Issue No.2 is 
wrong and needs reversal.  

4. For that the plaintiffs categorically stated and led evidence to support 
thereof the fact that they came to know about the execution of the deed 
of gifts about June, 2010 and not earlier. This fact was also supported by 
the evidence of Smt. Blumai Bhuyan, the DW-1 for the defendant No.1. 
She wanted to make partition of the entire properties including the suit 
lands of late Padma Kanta Bhuyan amongst her daughters when the 
facts of execution of gift deeds under challenge in the suit came to light. 
The cross-examination of Bulumai Bhuyan done on behalf of defendant 
No.2 also could not dislodge her testimony in regard to discovery of 
execution of gift deeds in June 2010. Sri Prafulla Saikia, the Proforma 
defendant No.2, also adduced his evidence. He was one of the witnesses 
of the 5 gift deeds. He stated in clear words that he also signed the 5 
deeds since Prafulla Bhuyan, who happened to be a relative, had asked 
him to do so. He even did not go through any of the deeds. There was 
no cross-examination of this witness and his evidence remain 
unrebutted. This important aspect was totally ignored by learned trial 
court. 

5. For that the Issue No.5 was wrongly decided. The defendant No.1 clearly 
stated in her written statements that the gift deeds were got executed 
through her by her nephew by application of fraud. The application of 
the gift deeds was not under challenge and the challenge was in regard 
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to the circumstances under which the same were executed. In any case, 
the competency of Smt. Bulumai Bhuyan ought to have been considered 
before deciding the legality of execution of five different gift deeds.  

6. For that wrong decision on Issue No.2 and Issue No.5 led to wrong 
decision on Issue No.6 and 7.  

7. For that the defendant No.2 had very close relationship with defendant 
No.1. He was in a position to dominate her will because of faith and trust 
reposed by the defendant No.1 on him. In such a situation, there was 
necessity on the part of the learned trial court to be more vigilant while 
deciding the genuineness and correctness of the five gift deeds.           

8. That the cross-examination of the defendant No.1 by the defendant No.2 
is illegal and unsustainable in law.  

9. For that the learned trial court failed to frame proper issue after going 
through the pleadings on the respective parties as also documents relied 
upon them. In the absence of proper issue led to erroneous decision by 
the learned trial court.  

10. For that a specific issue in regard to legal authority of Smt. Bulumai 
Bhuyan to transfer the land by way of gift was not formulated. The suit 
properties actually belonged to late Padma Kanta Bhuyan. She alone was 
not legally entitled under any situation to transfer the lands in favor of 
anyone through any sort of deed. 

11. For that in any view of the matter the impugned judgment and decree 
are liable to be set aside.   
          

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

10. In the light of grounds of appeal sets forth by the appellants/plaintiffs side, 

this court finds that appellants basically challenging the findings of the 

learned court below affecting to the discussions and decisions of Issue No-2 

& Issue No-5. In respect of discussion and decision of learned court below 

over Issue no-2, the appellants in their Memo of Appeal empathically 

pleaded that decision rendered on Issue No.2 is erroneous. Further, it was 

the order passed by the Circle Officer on 25-11-2010 which gave the 

plaintiffs the additional reason to approach a Civil Court of competent 

jurisdiction. Hence, it seen from the aforesaid contentions of appellants that 

appellants are basically trying to establish that suit is not barred under law of 

limitation as plaintiffs/appellants came to know about the gift deeds in June 

2010. Considering the plea presented by the plaintiffs/appellant in their 

Memo of Appeal this first appellate court thinks it deem fit & proper to 

discuss the Issue No-2 & Issue No-5 at the outset to arrive at a proper 

conclusion of the dispute in hand.  

11. On careful perusal of the judgment and order passed by the learned Munsiff 
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Biswanath Chariali this first appellate court in the forthcoming discussions, 

shall try to the decide the following pertinent questions:-  

1. Whether learned Munsiff, Biswanath Chariali 

rightly decided and answered the issues no- 2 

and 5 against the plaintiffs/appellants? 

2. Whether learned Munsiff, Biswanath Chariali 

rightly dismissed the suit of plaintiffs/appellants 

providing sufficient reasons? 

3. Whether learned Munsiff, Biswanath Chariali 

appreciated the evidences adduced by the 

plaintiffs/appellants properly leaving no stone 

unturned?  

4. Whether findings of learned Munsiff Biswanath 

Chariali are based upon lawful consideration and 

settled provisions of law? 

12. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellants in the light of evidence 

adduced by the plaintiffs/appellants in original suit. 

13. Issue No.2:- Whether the suit is barred by law of limitation? The 

learned Munsiff, Biswanath Chariali in discussing the Issue No-2 opined that 

suit is barred by law of limitation since the suit is filed after three years of 

cause of action. Learned Munsiff Biswanath Chariali further opined that 

cause of action of the suit arose in the year 1999 as the gift deeds were in 

the year 1999. Against the findings of learned court below the Learned 

Advocate appearing on behalf of the appellants Mr. S.K Singh during the 

time of argument vehemently argued before this court that suit is not barred 

under law of limitation. Learned Advocate of the appellants side submitted 

further that Article 59 of Limitation Act does speak about application of 

limitation regarding cancellation of deed within three years from the date of 

knowledge and the fact of illegal transfer through execution of the Gift 

Deeds came to the notice of the appellants/plaintiffs in the month of June, 

2010. It is further argued by the appellant side that those fact finds 
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reference in the pleadings brought through by way of amendment. A reading 

of para 12A of the plaint clarifies the same. Learned counsel of appellant 

side further submitted that it is also worth nothing that Bulumai Bhuyan 

already challenged the mutation of the defendant No.2 by approaching the 

Circle Officer, Biswanath Revenue Circle by instituting Misc. Case No.7/2009-

10 and Misc. case No.8/2009-10 and learned Circle Officer by his order dated 

25-11-2010 directed to approach to cancel the mutation of the defendant 

No.2 without putting the gift deeds under challenge. The order dated 25-11-

2010 provides a fresh cause of action. An old judgment which has withstood 

the test of time comes to mind. Way back in 1928, the Hon‘ble Allahabad 

High Court in the case of Mohammad Nazir and another Vs Mt Zulaikha 

reported in AIR 1928 All 267. The Hon‘ble High Court has distinguished a 

suit against a void deed and against voidable deed. The relevant passage in 

paragraph 2 of the judgment is as follows :   

―Where a deed is null and void there is no necessity for the 
party to come to Court promptly and have the deed actually 
cancelled or set aside. Where, however, a deed is good but is 
voidable and can be avoided at the option of the party 
aggrieved, he must come to Court within three years be have 
it set aside. As pointed out by this Court in the case referred 
to above, a suit for a declaration that a transaction embodied 
in a particular deed was from its very inception a sham 
transaction is to be distinguished from a suit for cancellation 
of the, deed. The former kind of suit does not fall within the 
purview of Article 91, Schedule 2, to the Lim Act. This view 
has been consistently accepted by all the High Courts and by 
their Lordships of the Privy Council.‖  

14. Per contra Learned Advocate appearing on behalf of the respondent Mr. G. 

Saikia vigorously argued before this court that it is quite apparent from the 

amendment of the plaint ( both original and amended) that the defendant 

No.1 had gifted all the scheduled of land with delivery possession thereof to 

the defendant No.2, meaning thereby that the factum of the said gift of 

delivery possession was known to the plaintiffs on the very date of execution 

of the gift deeds on 3 days vide 25-03-99, 26-03-99 and 31-03-99 thereof 

plaintiffs has state the cause of action to have occurred on these 3 (three) 

days, in below the cause title and in paragraph 19 of the plaint ( both 

original and amended). But subsequently, after more than 2 years from  
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the date of filing of the original suit when the plaintiff realized that their suit 

was helpless by barred by limitation, they tried to somehow for the cover up 

the limitation period in drafting para 12 A of the amended plaint by stating 

that they for the first time came to know about the said gift deed only on 

obtaining the certified copies on 14-06-2010. But while trying to do so, they 

forgot that 14-06-2010 was the date given by them on while they obtained 

the certified copy. And it is quite understandable that for obtaining copies 

they had to apply for the certified copies to 14-06-2010 by giving details of 

the gift deeds number with dates of registration of 13-06-2010 and 12-06-

2010 were holiday (Sunday and Second Saturday), they could not have filed 

any application for certified copies on or before 11-06-2010. It is also quite 

understandable that knowledge of gift most have acquired by the plaintiff 

before 11-06-2010. There is no explanation commonly from the said 

plaintiffs in para 12 A of amended plaint, to prove when for the first time 

plaintiff came to know about the aforesaid gifts in under to nearly their own 

admission regarding cause of action as facts said. In view of the mater, the 

Hon‘ble Apex Court on a case of Dibeo (Smt) (Dead) by Ors and Ors Vs 

Dhanraj (Smt) (Dead) and ors, to get significance which is already relied on 

by the trial court while deciding the issues of limitation, by holding that in 

the present case at hand that the plaintiff‘s had the knowledge of the gift 

deeds in the year 2010 was upon them but they could not establish as to 

why they failed to discover the same in the year 2010 whereas the deeds 

were registered in the year 1999. Even after the knowledge of the fact of the 

registration of the gift deeds, the plaintiffs did not take steps and hence they 

are not entitled to be in the name of ‗no knowledge‘ or the facts once they 

have cross the limit of the period of limitation, hence, this court have 

therefore held that the suit filed in the year 2013 is barred by limitation and 

is dismissed since it is barred by limitation.          

15. As such in the light of points of argument accessible before this court by the 

rival parties this court finds that as per the appellants/plaintiffs‘ counsel 

Article 59 of Limitation Act does not speak about application of limitation 

regarding cancellation of deed within three years from the date of 

knowledge and defendant no-2/respondent not denied the contentions of 
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plaintiff specifically. He further argued that the instruments which are void 

ab initio and to cancel those sham transactions the suit does not fall within 

the purview of article 91 of Schedule 2 of earlier Limitation Act and to 

support his plea he referred one Judgment of Hon‘ble Allahabad High Court 

i.e. Mohammad Nazir & another Vs. MT. Zulaikha reported in AIR 

1928 ALL 267. 

16. To answer the questions raised by the rival parties let us peruse the settled 

propositions of law on the said aspect. In the case of Prem Singh vs. 

Birbal, (2006)5 Supreme Court Cases 353, the Hon‘ble Apex Court has 

held that there is a presumption that a registered document is validly 

executed. A registered document, therefore, prima facie, would be valid in 

law. The onus of proof thus would be on a person who leads evidence to 

rebut the presumption. Here in this case the exhibited gift deeds are 

registered instruments and the presumptions are in favor of defendant no-2 

of whom the document has been executed by the defendant no-1. 

Therefore, it was for the plaintiffs to have proved that the gift deeds are 

illegal, invalid and inoperative. 

17. In the aforesaid decision of Prem Singh vs. Birbal, (2006)5 Supreme 

Court Cases 353, the Apex Court has further held that Section 31 of the 

Specific Relief Act, 1963 refers to both void and voidable document. When a 

document is valid, no question arises of its cancellation. When a document is 

void ab initio, a decree for setting aside the same could not be necessary as 

the same is not sets in the eye of law as it would be a nullity. Once however, 

a suit is filed by a plaintiff for cancellation of a transaction, it would be 

governed by Article 59 of the Limitation Act and even if Article 59 is not 

attracted, the residuary article will apply. Article 59 would be attracted when 

coercion, undue influence, misrepresentation or fraud which the plaintiff 

asserts is required to be proved. 

18. Therefore, in the present case, in view of the Apex Court decision, Article 

59 will be applicable because prima facie, the owner of the property 

executed a registered deed of gift, in the year 1999. Accordingly, the said 

gift deeds cannot be said to be void ab initio document. For avoiding the 

said gift deed, the plaintiffs/appellants are required to prove the fact of fraud 

https://indiankanoon.org/doc/1944891/
https://indiankanoon.org/doc/1944891/
https://indiankanoon.org/doc/1944891/
https://indiankanoon.org/doc/1944891/
https://indiankanoon.org/doc/1279464/
https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/858095/
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or misrepresentation or illegality thereof that too within the period 

prescribed under Article 59 of the Limitation Act.  

19. Here, from the pleadings of both the sides, it has become crystal clear that 

defendant no-1 being the mother of appellants did not take any step for 

cancellation of the deeds as provided under Section 31 of the Specific Relief 

Act. In view of the above fact, she could have executed a cancellation deed 

and even if a cancellation deeds has been executed, it will not cancel 

automatically the gift deed. For cancellation, defendant no-1 should have 

filed suit before the Civil Court. Surprising fact is that defendant no-1 who 

executed registered gift deed in favor of defendant no-2 in respect of the 

suit land in the year 1999 not preferred any suit for cancellation of those 

deeds. The plaintiffs are being her daughters of defendant no-1 instituted 

the suit for cancellation of gift deeds impleadings their mother (executant of 

those gift deeds) as defendant no-1 and she being the defendant no-1 in her 

written statement admitted the claims of the plaintiffs/appellants stating that 

defendant no-2 fraudulently prepared gift deeds of suit land obtaining her 

signature saying that her signatures would be used for the purpose of the 

loan. Eventually, the defendant no-1 is claiming that those gift deeds were 

prepared by defendant no-2 by playing fraud upon her. Where a party claims 

that gift deeds prepared by playing fraud or miss-representation, then for 

cancellation of those deeds period of limitation comes into play and period of 

limitation reckoned from the time when such miss-representation or fraud 

came to the knowledge of the parties. In such circumstances it will be only 

voidable at the instance of the executant on the ground of either fraud, 

misrepresentation or coercion etc. and to prove such miss-representation or 

fraud no evidence adduced by the plaintiff/appellants side. Furthermore, the 

name of defendant no-1 stands recorded over the suit land in place of her 

deceased husband and after death of her husband the name of defendant 

no-2 recorded on the strength of those alleged gift deeds. As such it seen 

from the oral and documentary forms of evidences that defendant no-1 

alone inherited the suit land after death of her husband and her name 

stands recorded over the suit. There may be other lands left by the father of 

plaintiffs and plaintiffs/appellants side failed to establish that they have 

https://indiankanoon.org/doc/858095/
https://indiankanoon.org/doc/1317393/
https://indiankanoon.org/doc/1279464/
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inherited the suit land along with their mother.  

20. Now coming to the settled propositions of law this court finds that the period 

of limitation for a suit to cancel or set aside an instrument or decree or for 

the rescission of a contract is three years and the time of limitation starts to 

run when the facts entitling the plaintiff to have the instrument or decree 

cancelled or set aside or the contract rescinded first become known to him. 

Article 59 applies to all suits— (i) to cancel or set aside all instruments; (ii) to 

cancel or set aside any decree; and (iii) for rescission of contract. Article 59 

is the general Article. 

21. Article 59 envisages any suit to cancel or set aside an instrument or 

document. An instrument is a formal legal writing such as, a record, charter, 

deed or agreement. An instrument is a deed, writ or other legal proceeding 

or matter reduced to writing. It includes every document by which any right 

or liability is, or purports to be, created, transferred, limited, extended, 

extinguished or recorded. 

22. The word ‗document‘ denotes any matter expressed or described upon any 

substance by means of letters, figures or marks, or by more than one of 

those means, intended to be used, or which may be used, as evidence of 

that matter. Thus document is an instrument on which is recorded matter 

which may be used as evidence. The words ‗document‘ and ‗instrument‘ are 

sometimes interchangeably used. An instrument or document may be valid, 

voidable or void. When the document or instrument is valid no question 

arises for its cancellation. Similar is the case when the document is void ab 

initio. When the instrument is void there is nothing to set aside or cancel it 

when it is a nullity. 

23. In Rankanidhi v. Nand Kishore, (AIR 1990 Ori. 64), it has been held 

that it is only when the document is not void ab initio the plaintiff has the 

obligation to sue for setting aside or cancellation and to such suit Article 59 

will be attracted. In Murthia v. Sanmugham, (AIR 1969 SC 552), the 

Hon‘ble Supreme Court has held that to a suit for setting aside or 

cancellation of the instrument or decree on the ground of fraud, Art. 59 is 

attracted. 

24. In Ningawa v. B.S. Hirekurabar, (AIR 1968 SC 956), hon‘ble Supreme Court 
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has clearly laid down the principle as to how to adjudge a document void or 

voidable on the ground of fraud. The fraudulent representation as to the 

character of the document renders it void whereas such misrepresentation 

as to its contents renders it voidable. 

25. If a suit is prima facie within the time allowed by the Article 59 then if the 

defendant takes a plea that the suit is barred by limitation then it is for the 

defendant to prove it. Where, on the averment of the plaint the suit seems 

to be barred it is for plaintiff to make out the circumstances to prove that 

the suit is not barred by limitation. 

26. Under the Article 59, any suit for cancellation or setting aside an instrument 

or for setting the decree or for rescission of contract has to be filed within 

three years from the date when the facts entitling the plaintiff to have the 

instrument or decree cancelled or set aside the contract rescinded first came 

to the knowledge of the plaintiff, irrespective of the fact on what ground 

such a suit is filed. 

27. In Virendra Singh v. Kashiram, (AIR 2004 P&H 196), it has been held 

that the limitation for a suit for cancellation of the deed of gift would not 

arise from the date of the deed of gift but only from the date when the 

plaintiff discovers the fraud practised by the defendant upon him in 

procuring such deed of gift and the suit filed within three years thereof; is 

within time. 

28. In Ranti Devi v. Union of India, [(1995) 1 SCC 198], it has been held 

that the execution and registration of the sale deed came to the knowledge 

to the plaintiff on the very date on which the sale deed was executed the 

suit filed more than three years after that date is barred by limitation. 

29. In Sukalu v. Punau, (AIR 1961 MP 176), it has been held that the 

limitation for setting aside an instrument for want of consideration 

commences from the date of the registration of the sale deed. Under Art. 59, 

limitation period starts running from the date of knowledge about the fraud. 

Such knowledge includes derivative or constructive knowledge 

30. Therefore in the light of all the aforesaid discussions this court finds that 

when a party wants to set aside an instrument on the ground of fraud or 

miss-representation the period of limitation as per article 59 of Limitation Act 
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comes into play and such period of limitation shall run from the date of 

knowledge about the fraud. It further observed by this court from the 

foregoing discussions that execution and registration of the sale deed came 

to the knowledge to the plaintiff on the very date on which the sale deed 

was executed the suit filed more than three years after that date is barred 

by limitation. It also observed by this court that article 59 of Limitation Act 

does have the applicability over void or voidable document or a document 

which is void ab initio but prior its applicability the parties challenging those 

instrument needs to prove that documents sought to be cancelled are void 

ab initio or void or voidable. If so, then the points of argument presented by 

the learned advocate of plaintiffs/appellants Mr. SK Singh that article 59 of 

Limitation Act will not apply in this case, not appears to be tenable in the 

eye of law and same is stands discarded.  

31. Now coming to the plea of limitation this court finds that defendant 

beseeched that suit is barred by law of limitation on the ground that 

defendant no-1 Smti Bulumai Bhuyan gifted the suit land to the defendant 

no-2 by executing five nos. of registered gift deeds being nos. 420 dated-

25.03.99, 425 dated-26.03.99, 433 dated-30.03.99, 449 dated-31.03.99 and 

451 dated-30.03.99. It is further pleaded by the defendant no-2 that after 

execution of gift deeds he had been in possession of the suit land by way of 

tea cultivation and plaintiffs have filed instant suit in the year 2013 showing 

the cause of action i.e. 25.03.99, 26.03.99, 31.03.99 and every day 

thereafter. The defendant no-2 pleaded further that date of knowledge of 

the plaintiff reckoned from 25.03.99 and plaintiffs ought to have filed the 

suit within 2003. In this case the executant of those gift deeds is the 

defendant no-1 and she is the mother of plaintiffs. The plaintiffs and 

defendant no-1 presented same sort of pleadings claiming that they came to 

know about the fact of illegal transfer in the month of June 2010 and 

defendant no-1 challenge the mutation of defendant no-2 by approaching 

Circle Officer instituting Misc. Case No.7/2009-10 and Misc. Case No. 

08/2009-10 and learned Circle Officer by his order dated-25/11/2010 

directed them to approach the civil court. 

32. Undeniably, the plaintiffs/appellants during the time of hearing of the suit 
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before the learned court below inserted para no- 12 A in the plaint by way of 

amendment and same was denied by the defendant/respondent. In para no-

12A of plaint also the cause of action had not been pleaded afresh as 

25/11/2010. Admittedly, in the amendment portion i.e. in Para No-12A of 

plaint the plaintiffs failed to plead the specific cause of action, although the 

plaintiff‘s side mentioned that Learned Circle Officer asked their mother to 

approach Civil Court. We have already discussed that the mother of 

defendants had not filed any suit. In cause title the cause of action not 

described and the cause of actions shown to be the year 1999. It unveiled 

from the evidence on record that plaintiffs and their mother i.e. defendant 

no-1 was have knowledge about the gift deeds since from the date of 

execution of those deeds and till the year 2003, the suit becomes time 

barred and as such filling the suit showing fresh cause of action in the year 

2010 does not make the suit to be not barred by law of limitation.  

33. The defendant no-1 had not brought instant law-suit against the defendants 

and she being the executant of all the five no‘s of gift deed admitted the 

pleadings of plaintiffs and by that she steps upon the shoes of the 

plaintiffs/appellants during the trial of the suit. Now coming the pleadings on 

record this court finds that plaintiffs/appellants was have the burden to 

prove the fact that they came to know about those gift deeds in the year 

2010 when their mother i.e. defendant no-1 wanted to partition the suit land 

amongst them and furthermore, on obtaining certified copies of those deeds 

in the year 2010. On meticulous perusal of the evidences on record this 

court finds that plaintiffs/appellants miserable failed to substantiate their 

pleadings by way of presenting cogent and trustworthy evidences. If we go 

by the oral version of witnesses of both the sides, then it has become crystal 

clear before this court that PW-1 Smit. Riju Moni Bora Bhuyan admitted that 

she was well acquainted with the fact of execution of gift deeds in favor of 

defendant no-2 by her mother and her brother in law was one of the 

identifier of the gift deeds but she does not know. PW-1 also admitted that 

she is acquainted the facts that those five no‘s of gift deeds executed in 

favor of defendant no-2. The evidence presented by PW-1 makes it 

categorical that she indeed possessed the sufficient knowledge about 
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execution of gift deeds in favor of defendant no-2. 

34. In this case defendant no-1 was examined as DW-9 and she in her evidence 

empathically admitted that the suit land is under exclusive possession of the 

defendant no-2. She further deposed that most of the parts of the suit has 

tea cultivation of defendant no-2 and defendant no-2 had been enjoying the 

profit thereupon without any disturbance. DW-9 also admitted that 

defendant no-2 had been occupying the suit land by tea plantation since 

from the year 2000.  

35. Hence from the evidence of PW-1 and DW-9(Defendant no-1) it has become 

crystal clear before this court that PW-1 well acquainted with the fact of 

execution of gift deeds in favor of defendant no-2 and in those five deeds 

her brother in law was identifier and DW-9 admitted that defendant no-2 

had been possessing the suit land since from the year 2000. The admission 

made by DW-9 makes it clear that defendant no-2 possessing the suit land 

since from the year 2000 and certainly the gift deeds were executed in the 

year 1999 and after execution of gift deeds there might have handing over 

of possession of the suit land in favor defendant no-2 by defendant no-1 as 

without being transfer of possession of the suit land, it is quite impossible of 

holding possession of the suit land since from the year 2000 by the 

defendant no-2. In the light of aforesaid discussions, this court finds that 

defendant no-1 and plaintiffs were very much aware about the execution of 

gift deeds in the year 1999 and as such period of limitation starts from the 

year 1999.  

36. Now coming to the fact of execution of gift deeds and knowledge of 

defendant no-1, this court finds that Defendant no-2 Prafullah Bhuyan 

supported and corroborated the fact that defendant no-1 executed gift 

deeds before Sub-Registry office Biswanath Chariali and before Execution of 

the gift deeds the official of Sub-Registry office asked her regarding the gift 

of suit land in favor of defendant no-1. DW-2 deposed in his cross-

examination Bulumai Bhuyan had executed the five no‘s of gift deeds in 

favor of the defendant no-1 and at the time of delivery of suit land Bulumai 

Bhuyan and her son in law were present. DW-3 deposed in his cross-

examination that Bulumai Bhuyan had put her signatures in the gift deeds 
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before him at the office of Tarani Singha and he had put his signature in the 

gift deed no-449/99 as attesting witness. DW-8 being an office witness 

brought the original copies of volume Books and register whereby he had 

proved the Ext-Ka, Kha, Ga, and Gha & Unga before the court. He further 

deposed that registered gift deed vide Nos. 420 dated-25.03.1999 & 425 

dated-25.03.1999 were executed by Bulumai Bhuyan in favor of Prafullah 

Bhuyan and in the same manner exhibits Ka, Kha, Ga, Gha and Unga  were 

executed by defendant no-1 in favor of defendant no-2 and those were duly 

attested by the attesting witnesses. DW-8 further affirmed and supported 

the fact that at the time of executing said gift deeds defendant no-1 was 

present before the office premises.  

37. In the light of aforesaid discussions this court is constrained to opine that 

defendant no-1 duly executed the registered gift deeds in favor of the 

defendant no-1 and she was present and put her signature on those deeds 

in presence of the witnesses. Thus she does have the knowledge of 

execution of gift deeds in favor of the defendant no-1 on the date of 

execution of those gift deeds. Hence, the period of limitation of setting aside 

or cancellation of those gift deeds starts from the date of execution of the 

gift deeds. 

38. It relatively not convincing that the plaintiffs/appellants are being daughters 

of defendant no-1 does not have knowledge of execution of the gift deeds 

till 2010 as claimed by them along defendant no-1. The mother of plaintiff‘s 

i.e. defendant no-1 herself admitted that defendant no-1 had been 

possessing the suit land since from the year 2000 by cultivating tea 

plantation. If so, then how the defendant no-1 could convey partition of suit 

land during the year 2010 as claimed by the plaintiffs in their plaint.  As a 

result, the plea put forwarded by the plaintiffs/appellants that they for the 

first time came to know about those gift deeds in the year 2010 while 

partitioning the suit land. More also the plea presented by the 

plaintiffs/appellants not supported and substantiated by way of adducing any 

cogent evidences before this court. 

39. Therefore in the light of all the aforesaid discussions this court finds that 

period of limitation starts from the date of execution of the registered gift 
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deeds in favor of the defendant no-2 by the defendant no-1. In this case 

plaintiffs/appellants contentions about knowledge of those gift deeds 

supported by their mother i.e. defendant no-1 and in that way plea of 

defendant no-1 appears to be in same footing as of plaintiffs/appellants in 

respect of knowledge about those gift deeds in the year 2010. In the 

foregoing discussions we have already perceived that plaintiffs/mother i.e. 

defendant no-1 with her full knowledge executed the gift deeds maintaining 

the due process of law and she had the knowledge of gift deeds on the date 

of execution. Furthermore, one of the plaintiff as PW-1, admitted that she 

was well acquainted with the fact of execution of gift deeds in favor of 

defendant no-2 by her mother and her brother in law was one of the 

identifier of the gift deeds but he she does not know. If so, then 

plaintiffs/appellants also have knowledge about the gift deeds since long 

before of filling the suit. Hence, in the light of aforesaid discussions this 

court finds that plaintiffs/appellants and their mother defendant no-1 

possessed sufficient knowledge about the gift deeds from the date of 

registration and learned court below rightly decided by referring ratio of 

Hon‘ble Supreme Court i.e.  Dibeo (Smt) (dead) by Lrs and Ors Vs 

Dhanraji (Smt.) (Dead) and Ors, reported in (2000) 7 SCC 702, that 

the date of registration becomes the date of deemed knowledge. If so, then 

suit filed after the period of limitation i.e. 3 years from the date of 

registration. The plaintiffs/appellant failed to discharge their onus of proof to 

the required extend and their plea of knowing execution of five no‘s of gift 

deed for the first time in the year 2010 not appears to be tenable. 

40. In the foregoing discussions we have discussed that where parties pleaded 

that gift deeds fraudulently prepared by miss-representation, the period of 

limitation starts from the date when such fraud or miss-representation came 

to the knowledge of parties for the first time and such principles applies 

where the document appears to be void or voidable at the instances of the 

parties. In this case the plaintiffs/appellant side failed to adduce any cogent 

evidence to prove that all the gift deeds are void documents or executed by 

playing fraud. Hence, the period of limitation in this case shall start from the 

date of registration. The independent witnesses who put their signature on 
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those gift deeds makes it categorical that gift deeds were duly executed by 

defendant no-1 in favor of defendant no-2. The official witness also proved 

such due execution of gift deeds by the defendant no-1 in favor of the 

defendant no-2. 

41. Per contra, plea of obtaining signature on blank papers for obtaining loan 

not appears to be tenable and no evidence presented by the appellants to 

substantiate such fact before court, rather the defendant no-1 herself 

admitted as DW-9 in her cross-examination that she knows that defendant 

no-2 possessing the suit land since from the year 2000 on having tea 

cultivation over the suit land.   

42. In the result it can be safely concluded here by way of observing that 

plaintiffs/appellant and defendant no-1 even having sufficient knowledge of 

the fact of the registration of the gift deeds in the year 1999 failed to take 

steps of cancellation of those deeds within 3 years from the date of 

registration. Admittedly, plaintiffs/appellants filed the suit in the year 2013 

and that brands their suit to be barred under law of limitation. The fact of 

dismissal of Misc. Cases by Circle officer in the year 2013, will not help the 

plaintiffs/appellants as those Misc Cases filed in the year 2010 and till the 

year 2010 the suit for cancellation of gift deeds turn out to be barred as per 

Article 59 of Limitation Act  and as once a claim grow into barred under the 

law of limitation the same cannot be stopped by filling any Misc. Case or 

taking fresh plea of cause of action until and unless the date of knowledge 

established before the court. In this case we have already observed that till 

defendant no-1 filed the Misc. Cases before Circle Officer, Biswanath Chariali 

for cancellation of mutation entries of defendant no-2 her claims over the 

suit land turned out to be barred by period of limitation as period of 

limitation reckoned from the year 1999 and same comes to an end in the 

year 2003. 

43. In the result this court first appellate court has not hesitation to held that 

suit filed by the plaintiffs/appellants barred by law of limitation and 

consequently, the findings of learned court below not deserves any 

interference from this first appellate court and findings of learned court 

below on Issue no-2 is hereby upheld. 
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44. Issue No-5:- Whether the registered gift deeds Nos.433, 451, 420, 

425 and 449 dated 25-03-1999 are void and illegal? On careful 

perusal of the judgment pronounced by the learned court below, it revealed 

before this court that the learned trial court has decided the Issue No.5 

although during the trial the same issue was framed as Additional Issue No.4 

(a). Hence, this court thinks it deem fit and proper to discuss the aforesaid 

issue as Issue No.5/4(a).  

45. The plaintiffs/appellants prayed to declare the gift deeds Nos. 433, 

451,420,425 and 449 to be void and illegal contending that the plaintiffs, 

Proforma defendants and defendant No.1 inherited the suit property from 

their predecessor and in the month of June/2010 they came to know on 

obtaining the certified copies of registered gift deeds that defendant No.1 

executed those gift deeds in favor of defendant No.2 without informing them 

and prior month of June/2010 they were unknown about those gift deeds. It 

is further pleaded by the plaintiffs that on going through the certified copies 

registered gift deeds they came to know that their mother Bulumai Bhuyan 

had executed those gift deeds without providing shares to them. It is further 

pleaded by the plaintiffs/appellants that Late Padma Kanta Bhuyan was the 

original owner and possessor of the suit property and he died leaving behind 

Bulumai Bhuyan and his daughters namely, Rijumoni Bhuyan, Juri Bhuyan 

and Kukumoni Saikia Bhuyan and obviously she did not have any right and 

authority to give the entire suit land in favor of defendant No.2 by executing 

those gift deeds. At the best, she could have gifted 1/4th share of the suit 

land. Upon the aforesaid grounds, the plaintiff/appellants prayed to declare 

those gift deeds to be illegal and prayed for declaration of their right, title 

and interest over the suit schedule A, B, C, D and E land of the plaint. 

46. As such, from the aforesaid contentions, it disclosed before this court that 

the plaintiffs shall succeed in their claim of declaring the gift deeds to be 

illegal and void only when they prove their respective right, title and interest 

over the suit land. Hence, at this juncture this first appellate court thinks it 

deem fit and proper to discuss the fact whether the plaintiffs and Proforma 

defendants have got any right, title and interest over the suit property that 

left by their deceased father Padma Kanta Bhuyan.  
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47. Per contra, the defendant no-2/respondent in his written statement 

empathetically denied the entire contentions and further pleaded that the 

defendant No.1 being lawful and natural guardian of the plaintiffs 

represented them and executed the gift deeds in favor of defendant No.2 in 

compliance with the settled procedures and he had been possessing the 

disputed property since from long past.  

48. Now, coming to the facts of right, title and interest over the disputed 

property, this court on appraisal of oral and documentary forms of evidences 

finds that neither party had disputed that the predecessor of the plaintiffs, 

Proforma defendants and defendant No.1, one Late-Padma Kanta Bhuyan 

was the original owner of the suit property. Now, the question is whether 

the plaintiffs/appellants and Proforma defendants was have any right, title 

and interest over the suit land when the defendant No.1 had executed 

registered gift deeds in favor of defendant No.2 ? 

49. On meticulous perusal of the entire case record, it unveiled before this court 

that plaintiff/appellants side examined two nos. of witnesses and exhibited 

following documents :  

   Ext.1 : certified copy of registered gift deed No.420/1999   
   Ext.2 : certified copy of registered gift deed No.425/1999  

   Ext.3 : certified copy of registered gift deed No.433/1999 
 Ext.4 : certified copy of registered gift deed No.449/1999   
 Ext.5 : certified copy of registered gift deed No.451/1999    
 Ext.6 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.3  
 Ext.7 : certified copy of Jamabandi of village Bhirgaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.4 
 Ext.8 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.28 
 Ext.9 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.85 
 Ext.10 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.65.                          

50. Per contra, the defendants side examined as many as 10 nos. of witnesses –  

DW-1    : Prafulla Bhuyan 
  DW-2    : Tileswar Bhuyan 
 DW-3    : Uttam Rajbonshi 
 DW-4    : Julen Bhuyan 
 DW-5    : Rajit Bordoloi 
 DW-6    : Subodh Ranjan Nath 
 DW-7    : Tridip Bordoloi 
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 DW-8    : Kushal Keot 
 DW-9    : Bulumai Bhuyan 
 DW-10  : Prafulla Saikia 

51. Furthermore the Defendant side exhibited the following documents to prove 

the contentions of the written statement :- 

 Ext.Ka                     :        Gift deed No.420, 

Ext.K (1 to 6)             :        signature of defendant No.1, 

Ext.                        :            Ka (7) signature of witness Prafulla Saikia 

Ext.                        :       Ka (8) signature of Janen Bhuyan one who 

drafted deed No.420 

Ext.Ka (9)  : signature of witness No.1 
Ext.Ka (10)  : signature of witness No.2 on gift deed No.420 
Ext.Kha  : Gift deed No.425 
Ext.Kha (1 to 5) : signature of defendant No.1 
Ext.Kha (6)  : signature of defendant No.2 
Ext.Kha (7)  : signature of Jiten Borah 
Ext.Kha (8)  : signature of Uttar Borah 
Ext.Kha (9)  : signature of witness No.2  
Ext.Ga   : Gift deed No.443 
Ext.Ga (1 to 9) : signature of defendant No.1 
Ext.Ga (10)  : signature of Uttam Rajbonshi who drafted the  

      deed No.433 
Ext.Ga   : signature of Prafulla Saikia on deed No.433 
Ext.Ga (13)  : signature of Jiten Bora on gift deed No.433 
Ext.Gha  : Gift deed No.449 
Ext.Gha (1 to 8) : signature of defendant No.1 
Ext.Gha (9)  : signature of Prafulla Saikia 
Ext.Gha (10)  : signature of Jiten Bora who drafted the  

      deed No.449 
Ext.Gha (11)  : signature of Julen Bhuyan on deed No.449 
Ext.Gha (12)  : signature of witness Uttam Borah on deed  

      No.449 
Ext.Unga  : Gift deed No.451 
Ext. Unga (1 to 9) : signature of defendant No.1 
Ext. Unga (10) : signature of Prafulla Saikia 
Ext. Unga (11) : signature of Uttam Rajbonshi who drafted the  

      deed No.451 
Ext. Unga (12) : signature of Julen Borah on deed No.451 
Ext. Unga (13) : signature of Jiten Borah on deed No.451 
Ext. Cha  : Jamabandi in the name of Prafulla Bhuyan over  

      Myadi Patta land under dag No.120, 130, 138  
      of Patta No.28 at Dagaon, Biswanath Mouza 

Ext. Chha  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.85 of Patta  
      No.86 at Dagaon, Biswanath Mouza 
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Ext. Ja   : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.106, 107 of  
      Patta No.03 at Dagaon, Biswanath Mouza 

Ext. Jha  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.25, 269 of  
      Patta No.56 at Dagaon, Biswanath Mouza 

Ext. Niyo  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.128, 150 of  
      Patta No.28 at Dagaon, Biswanath Mouza 

Ext. Ta h  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.187 of  
      Patta No.04 at Dagaon, Biswanath Mouza 

Ext. Thah  : Certified copy of Misc. case No.07/09-2010  
Ext. Dah  : Certified copy of Misc. case No.08/09-2010 
Ext. Dhah  : Medical documents of Bulumai Bhuyan 
Ext. Nah  : Receipt of sale of tea by Prafulla Bhuyan from  

      2000-2011 
Ext. Ta   : Revenue receipt 1999 
Ext. Tha  : Revenue receipt 2000 
Ext. Da   : Revenue receipt 2004 
Ext. Dha  : Revenue receipt 2004 
Ext. Na   : Revenue receipt 2004 
Ext. Pa   : Revenue receipt 2009 
Ext. Pha  : deed of Bulumai Bhuyan disinherited her  

      daughter Rijumoni (Borah) Borah 
Ext. Bo   : Copy of Chitha, Patta No.28 
Ext. Bo (1)  : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.28, dag No.130, 138  
      and 120 

Ext. Bo (2)  : Copy of order for mutation 
Ext. Bo (3) Bo(1) : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.3, dag No.106 and 107 
Ext. Bo (4) Bo(1) : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.28, dag No.128 and  
      150 

Ext. Bho  : Summon issued to Circle Officer 
Ext. Mo  : Chitha register 
Ext. Mo(1)  : Order of mutation 

          Ext. Mo(2)           : Signature of Circle Officer of Biswanath   
  Revenue  

Ext. Jo   : Summon issued to Sub-Registrar, Biswsanath  
      Chariali 

52. I have carefully travelled through the evidences on record and it finds that 

the defendant No.1 in her written statement pleaded that defendant No.2 

obtained her signatures on some blank papers by saying that he will obtain 

loan from the bank and subsequently prepared those gift deeds. The plea 

put forwarded before this court was not substantiated by adducing cogent 
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and trustworthy evidence. Now, coming to the fact of execution of Ext. Ka, 

Kha, Ga, Gha and Unga by defendant No.1 in favor of defendant No.2 in the 

year 1999, this court finds that PW-1 during her cross-examination admitted 

that she was acquainted with the facts of execution of 5 nos. of gift deeds 

executed in favor of defendant No.2 but she does not know her brother-in-

law identified that gift deeds. If we go back to the year of 1999 and its 

settlement record, then it becomes crystal clear that earlier the suit property 

was recorded in the name of husband of Bulumai Bhuyan and after his death 

the name of Bulumai Bhuyan was duly recorded. The names of plaintiffs and 

Proforma defendants were not been recorded in the settlement record after 

the death of the husband of Bulumai Bhuyan. If really the plaintiffs and 

Proforma defendants inherited the property of their deceased father then 

their names ought to have been mutated in the settlement record in place of 

their deceased father. The evidence of Bulumai Bhuyan and other witnesses 

disclosed that at the time of execution of registered gift deeds, all the three 

daughters of defendant No.1 were major and they have got married as per 

their own will. The plaintiffs and predecessor of Proforma defendants being 

major at the relevant point of time of the year 1999 must have made 

attempt to get their names mutated over the disputed property after death 

of their deceased father. The official witness i.e. DW-7 proved and 

established that the name of defendant No.1 was recorded over the disputed 

property in place of her deceased husband and subsequently her name was 

deleted from the settlement record and name of defendant No.2 Prafulla 

Bhuyan duly recorded. DW-7 Tridip Bordoloi is an official witness and he 

brought the copies of Ext. Ma, original draft Chitha of PP No.4 and as per the 

said record, name of Prafulla Bhuyan recorded and mutated. The 

plaintiffs/appellants side further failed to adduce any oral evidence upon 

which it may be presumed that they have inherited the suit property. 

53. The plaintiff‘s side even failed to establish that they have made any 

endeavor to get mutation of their names in the said property immediately 

after the death of their deceased father. The deceased father of the plaintiffs 

had died long before execution of the gift deeds and subsequently their 

mother executed the gift deeds in favor of defendant no.2. The attesting 
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witnesses of Ext. Ka, Kha, Ga, Gha and Unga have supported and 

corroborated that DW-2 had duly executed those gift deeds and she was 

physically present at the time of execution of the gift deeds. DW-8 one 

Junior Assistant of Sub-Registrar Office, Biswanath Chariali proved the Exts. 

Ka (11), Kha (1), Ga (14), Gha (13) and Unga (14) by way of bringing out 

Volume Register before this court. On meticulous assessment of those 

documents it has become crystal clear before this court that all the gift 

deeds were duly executed by defendant No.1 in favor of defendant No.2. 

Defendant No.1 as DW-9 in her evidence supported and corroborated the 

versions of defendant no-2 acknowledging that defendant No.2 had been 

possessing the disputed property since from the year 2000 by way of tea 

cultivation. The exhibited documents of defendants‘ side right from Ext.Ta, 

Tha, Da, Dha and Na established that since from the year 1999, defendant 

No.2 had been paying the revenue of the disputed land. The original Chitha 

Book those were exhibited before this court also supported and corroborated 

the fact of deletion of the name of defendant No.1 Bulumai Bhuyan and 

insertion of the name of Prafulla Bhuyan and nowhere in those documents 

the names of the plaintiffs disclosed. 

54. Therefore, in the light of the aforesaid discussions and evidence on record, 

this court constrained to opine that gift deeds i.e., Ext. Ka, Kha, Ga, Gha and 

Unga were been duly executed by defendant No.1 in favor of defendant 

No.2 and when those documents were executed before the Sub-Registry 

Office, Biswanath Chariali, the name of defendant No. 1 was being duly 

recorded in the settlement record and that suggests at the time of execution 

of all those gift deeds, defendant No.1 was the owner of the disputed 

property.  

55. Learned advocate appearing on behalf of the appellants/plaintiffs in his 

written argument categorically submitted that mutation entry without lawful 

transfer cannot create ownership. It is true that without lawful transfer only 

the mutation entry cannot be the basis of transfer. But, here in this case, the 

gift deeds were duly been executed by a person whose name was recorded 

in the settlement record and subsequently the property had been in 

possession for more than 14 years of defendant No.2 on the strength of 
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those gift deeds and subsequently the name of defendant No.2 recorded 

duly on the settlement record. Hence, it is seen here that all the gift deeds 

were been rightly and legally executed by the defendant No.1 in favor of 

defendant No.2 and on the strength of that documents, name of defendant 

No.2 recorded over the settlement record and that confers valid title upon 

the defendant No.2 on the basis of valid deeds of transfer. 

56. On contrary, the plaintiffs/appellants side failed to adduce any trustworthy 

evidence to prove the fact that they have inherited the suit property after 

the death of their deceased father. In absence of any specific evidence on 

record, the presumption cannot be drawn merely on the ground that 

plaintiffs, deceased of Proforma defendants are being the daughters of the 

original owner of the suit land inherited the suit land. It is also admitted that 

after the death of Padma Kanta Bhuyan the name of defendant No.1 

recorded duly and subsequently she had executed 5 nos. of gift deeds in 

favor of the defendant No.2. Now, the plaintiffs and Proforma defendants 

along with defendant No.1 claiming that those deeds are illegal and void 

contending that they came to know about the gift deeds in the month of 

June/2010. Their plea were not been substantiated by adducing any 

evidence. As such, in existence of those deeds, it can be safely determined 

here that defendant No.1 and plaintiff were very much acquainted about the 

execution of the gift deeds in the year 1999 in favor of the defendant No.2 

and now they are trying to cancel those gift deeds claiming their right, title 

and interest over the disputed land. They further failed to prove their plea 

that defendant no-2 obtained signature from defendant no-1 for obtaining 

loan and subsequently, prepared those gift deeds. 

57. Therefore, in the light of the aforesaid discussion, this court constrained to 

opine that plaintiff/appellant and Proforma defendants not able to prove 

their right title over the suit land and also failed to prove any illegality of 

those gift deeds.  

58. Learned advocate appearing on behalf of the plaintiffs /appellants in para 

Nos. 1, 2, 4, 5, 6 and 7 of his written argument submitted that as per Hindu 

Law of Succession, the plaintiffs are being first class heirs are entitled to get 

their shares over the said property and in support of his argument learned 
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advocate referred the judgment of Hon‘ble Apex Court styled as Ram Das –

Vs- Sitabai & others; (2009) 7 SCC 444. Learned counsel also referred 

one judgment of Karnataka High Court as AIR 2000 Karnataka 27 and 

judgment of Hon‘ble Supreme Court in AIR 2010 SC 2907.   

59. I have carefully perused the written argument as well as judgment referred 

in the written argument by the appellants side and on meticulous perusal of 

those Judgments, it has become crystal clear before this court that the 

plaintiffs side although referred those judgments in support of the plea 

contending that without being physical formal partition of undivided land, 

the co-sharer put the vendee in possession although such co-sharer might 

have right to transfer his undivided share. The citation those were referred 

by the appellants side were pronounced and delivered between the parties 

who governed by Mitakshara Law and the parties of the dispute governed 

by Dayabhaga School of Hindu Law and as such those settled propositions of 

law are not applicable to the suit in hand. More also, the factual matrix of 

those cases are not appears to be identical with the factual matrix of the suit 

in hand and accordingly, this court is not inclined to follow the ratio of 

aforesaid cases.  

60. It is true and admitted fact that when a property owned and possessed by 

the co-sharer jointly and subsequently the co-sharer shall  have the right to 

transfer his share of land and the purchaser only may be put into the 

possession of his purchased land after proper partition. Here in this case, the 

share of the plaintiffs/appellants had not been proven on adducing any 

evidence. As such, question of seeking partition does not arise. More also, 

this is not a suit presented by the defendants rather it is a suit of the plaintiff 

side where the primary burden shifts upon the plaintiff to establish their 

share and entitlement over the suit property before getting the declaration 

of cancellation of five gift deeds.  

61. In the result, this first appellate court has no hesitation to decide that gift 

deeds, No. 433, 451,420,425 and 449 are not illegal and not liable to be 

cancelled. Accordingly, the finding of the learned trial court not deserves any 

interference from this first appellate court and accordingly the findings of 

learned court in respect of Issue No-5 is upheld.  
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62.   Issue No-6 and 7:- Whether the plaintiffs are entitled for any 

relief? And whether the plaintiffs are entitled to any decree as 

prayed for?  Both the issues are co-relates and as such both the aforesaid 

issues are taken together for discussion and decision. Learned trial court in 

deciding these issues opined that plaintiff /appellants are not entitled to get 

any relief as prayed for stating that the suit is barred by limitation and 

further more the defendant proved his right, title and interest over the suit 

land on the strength of the gift deeds executed by defendant No.1. In the 

light of the discussion and decisions of Issue No.2 and 5, this court is 

constrained to opine that learned trial court below has rightly opined that 

plaintiffs/appellants are not entitled get any relief.   

63. In the result the judgment pronounced and delivered by the ld. Munsiff 

Biswanath Chariali needs no interference and deserves to be upheld. 

Accordingly, the first appeal is dismissed with cost. 

64. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 10th January‘2020. 

 

(N. J. Haque) 
             Civil Judge 

                         Tezpur, Sonitpur 
Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

(J. K Muru), Steno.      

 

 

 

 

(N. J. Haque) 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1     : Rijumoni Bhuyan 
ii PW-2     : Phanidhar Borah 

        
Plaintiff Exhibits:  

Ext.1  : certified copy of gift deed No.420/1999   
Ext.2  : certified copy of gift deed No.425/1999  
Ext.3  : certified copy of gift deed No.433/1999 
Ext.4  : certified copy of gift deed No.449/1999   
Ext.5  : certified copy of gift deed No.451/1999      

 Ext.6  :   certified copy of Jamabandi of village Dagaon, Mouza –  
      
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.3  

 Ext.7 : certified copy of Jamabandi of village Bhirgaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.4 
 Ext.8 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.28 
 Ext.9 : certified copy of Jamabandi of village Dagaon, Mouza –  
     Biswanath, Dist–Sonitpur, covered by Myadi Patta No.85 

 Ext.10 : certified copy of Jamabandi of village Dagaon, Mouza –  
    Biswanath, Dist–Sonitpur, covered by Myadi Patta No.65                         

 
Defendant Witnesses:   

i    DW-1     : Bulumai Bhuyan 
ii    DW-2     : Prafulla Bhuyan 
 

Witnesses for defendant No.2 :  
(1)    Sri Prafulla Bhuyan 
(2)    Tileswar Saikia 
(3)     Uttam Rajbonshi 
(4)   Julen Bhuyan 
(5)    Ranjit Bordoloi 
(6)    Subodh Ranjan Nath 
(7)    Tridip Bordoloi 
(8)    Kushal Keot 
(9)    Bulumai Bhuyan 
(10) Prafulla Saikia 

 
iii    DW-3     : Prafulla Saikia 

 
 
Defendant Exhibits  :  
  Ext.Ka   : Gift deed No.420 
 Ext.Ka (1 to 6) : signature of defendant No.1 
 Ext.Ka (7)  : signature of witness Prafulla Saikia 
 Ext.Ka (8)  : signature of Janen Bhuyan one who drafted  
      deed No.420 
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          Ext.Ka (9)  : signature of witness No.1 
 Ext.Ka (10)  : signature of witness No.2 on gift deed No.420 
 Ext.Kha  : Gift deed No.425 
 Ext.Kha (1 to 5) : signature of defendant No.1 
 Ext.Kha (6)  : signature of defendant No.2 
 Ext.Kha (7)  : signature of Jiten Borah 
  Ext.Kha (8)  : signature of Uttar Borah 
 Ext.Kha (9)  : signature of witness No.2  
 Ext.Ga   : Gift deed No.443 
 Ext.Ga (1 to 9) : signature of defendant No.1 
 Ext.Ga (10)  : signature of Uttam Rajbonshi who drafted the  
      deed No.433 
 Ext.Ga   : signature of Prafulla Saikia on deed No.433 
 Ext.Ga (13)  : signature of Jiten Bora on gift deed No.433 

Ext.Gha  : Gift deed No.449 
 Ext.Gha (1 to 8) : signature of defendant No.1 
 Ext.Gha (9)  : signature of Prafulla Saikia 
 Ext.Gha (10)  : signature of Jiten Bora who drafted the  
      deed No.449 
 Ext.Gha (11)  : signature of Julen Bhuyan on deed No.449 
 Ext.Gha (12)  : signature of witness Uttam Borah on deed  
      No.449 

Ext.Unga  : Gift deed No.451 
 Ext. Unga (1 to 9) : signature of defendant No.1 
 Ext. Unga (10) : signature of Prafulla Saikia 
 Ext. Unga (11) : signature of Uttam Rajbonshi who drafted the  
      deed No.451 
 Ext. Unga (12) : signature of Julen Borah on deed No.451 

Ext. Unga (13) : signature of Jiten Borah on deed No.451 
Ext. Cha  : Jamabandi in the name of Prafulla Bhuyan over  

      Myadi Patta land under dag No.120, 130, 138  
      of Patta No.28 at Dagaon, Biswanath Mouza 

Ext. Chha  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.85 of Patta  
      No.86 at Dagaon, Biswanath Mouza 

Ext. Ja   : Jamabandi in the name of Prafulla Bhuyan over  
      Miyadi Patta land under dag No.106,107 of  
      Patta No.03 at Dagaon, Biswanath Mouza 

Ext. Jha  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.25, 269 of  
      Patta No.56 at Dagaon, Biswanath Mouza 

Ext. Niyo  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.128, 150 of  
      Patta No.28 at Dagaon, Biswanath Mouza 

Ext. Ta h  : Jamabandi in the name of Prafulla Bhuyan over  
      Myadi Patta land under dag No.187 of  
      Patta No.04 at Dagaon, Biswanath Mouza 

Ext. Thah  : Certified copy of Misc. case No.07/09-2010  
Ext. Dah  : Certified copy of Misc. case No.08/09-2010 
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Ext. Dhah  : Medical documents of Bulumai Bhuyan 
Ext. Nah  : Receipt of sale of tea by Prafulla Bhuyan from  

      2000-2011 
Ext. Ta   : Revenue receipt 1999 
Ext. Tha  : Revenue receipt 2000 
Ext. Da   : Revenue receipt 2004 
Ext. Dha  : Revenue receipt 2004 
Ext. Na   : Revenue receipt 2004 
Ext. Pa   : Revenue receipt 2009 
Ext. Pha  : deed of Bulumai Bhuyan disinherited her  

      daughter Rijumoni (Borah) Borah 
Ext. Bo   : Copy of Chitha, Patta No.28 
Ext. Bo (1)  : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.28, dag No.130, 138  
      and 120 

Ext. Bo (2)  : Copy of order for mutation 
Ext. Bo (3) Bo(1) : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.3, dag No.106 and 107 
Ext. Bo (4) Bo(1) : Land record mutated in the name of Prafulla  

      Bhuyan under Patta No.28, dag No.128 and  
      150 

Ext. Bho  : Summon issued to Circle Officer 
Ext. Mo  : Chitha register 
Ext. Mo(1)  : Order of mutation 
Ext. Mo(2) : Signature of Circle Officer of Biswanath   

  Revenue  
Ext. Jo   : Summon issued to Sub-Registrar, Biswsanath  

      Chariali 
 
 
 

             (N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 
 


