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HIGH COURT FORM NO. (J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

  Tezpur, Sonitpur 
 

 10th day of January, 2020 
 

Money SUIT NO. 32/2019 
 

M/S Tezpur Gas Agency 
Servo Stockiest Division 
A partnership concern, having its place 
of business at Sankar Mandir Road,  
Kumargaon, PO & PS – Tezpur 
District – Sonitpur 
Represented by its partner 
Sri Spondon Hazarika 
     —Plaintiff 

-Vs.- 

M/S McLeodRussell India Ltd. 

A company incorporated under the  

Companies Act and having its registered 

Office at 4’ Mangoe Lane,  

Surendra Mohan Ghosh Sarani 

Kolkata – 700001, West Bengal 

Represented by its Chairman and  

Managing Director  

     ----- Defendant 

 

“This is a summery suit for recovery of money 

for goods sold on credit against valid 

purchase orders and delivery receipts with 

interest and permanent injunction).” 

And the suit came up for final hearing on-10/01/2020 in presence of 

following advocates:-  

Ld. Advocate appeared for the plaintiff           : - Mr. G. Choudhury 
            Mr. N. Sarma, Advocates 
Ld. Advocate appeared on behalf of defendant: - Mr.A. K. Goswami, Advocate 
JUDGMENT OF SUMMERY PROCEDURE 
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1. This is a suit filed by the plaintiff under Order-37 of CPC praying recovery of 

Rs.11, 80,121/- contending that plaintiff being a Stockiest for Servo Brand of 

Lubricants supplied items as per the demand of Defendant Company on various 

dates. The plaintiff further pleaded that defendant is having the business of tea 

cultivation, manufacture and sale of tea through various tea gardens i.e. 

Adabari T.E, Monabari T.E, Halem Tea Estate, Borgang Tea Estate, Behali and 

Dufflagarh T.E, received the items to the full satisfaction of the defendant and 

accordingly invoices raised by the plaintiff requesting payment for the goods 

sold to the defendant. The plaintiff further pleaded that it was agreed by the 

parties that after supplies were made, bills would be raised and payments 

would be made within 15 days of the receipt of the bills and if not cleared with 

the said date there would be an interest added to the same being a commercial 

transaction @24% from the 16th day till recoveries were made. Accordingly, the 

plaintiff prayed recovery of Rs.11,80,121/- alleging that plaintiff failed to pay 

the outstanding amount of Rs.10,00,901/- and subsequently, by adding interest 

of Rs.1,79,219/- the actual amount came up to Rs. 11,80,121/-. It is further 

pleaded by the plaintiff that one legal notice dated-15/07/19 was served for 

said outstanding amount but the defendant failed to pay the said amount to the 

plaintiff. Accordingly, the plaintiff brought instant lawsuit against the defendant 

under order-37 of CPC. The defendant on receiving summons from the court 

appeared within 10 days and submitted petition no-2057/19 praying leave to 

defend in the suit. 

2. After service of the summons for the judgment upon the defendant, the 

defendant filed application for leave to defend the suit and the defendant has 

taken the following defence claiming to be same as valid and plausible defence 

to the suit of plaintiff stating following various triable issues:- 

1. That suit under Order 37 Rule 2 of CPC is wholly misconceived, 

misconstrued, miss-represented and twisted ;  

2. That plaintiff failed to establish prima-facie evidence of alleged 

supply made to the agents of tea estates of the principal defendant ;  

3. That the ledger accounts allegedly maintained by the plaintiff ipso 

facto does not mean genuineness and authenticity of the alleged 

accounts. Hence, those are liable to be  discarded ;  
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4. That the alleged ledger accounts maintained by the plaintiff are 

subject to strict scrutiny and verification ;  

5. That invoices did not contain terms and conditions of the contract ;  

6. Not a single document has been filed in support of partnership firm.  

3. Hence, from the aforesaid pleadings on record, this court finds that the 

defendant tried to establish that there was no specific contract between the 

plaintiff and defendant for supply of articles as claimed by the plaintiff and 

defendant further pleaded that in absence of any written contract the relief 

prayed by the plaintiff is barred under Order 37 Rule 2 of CPC. 

4. In response to the aforesaid plea of the defendant, the plaintiff side during the 

time of argument vehemently argued before this court that invoices/bills are 

presumed to be written contract within the contemplation of Order 37 of CPC. 

The plaintiff side further during the argument in support of his plea referred 

decided cases of Hon’ble Delhi High Court i.e. M/S KLG Systel Ltd. –vs- 

Fujitsu ICIM Ltd. ; ILR (2001) I Delhi 436, AIR 1992 Delhi 1, M/s 

Punjab Pen House –vs- Samrat Bicycle Ltd. 

5. Ongoing through the citations above referred by the plaintiff side, this court 

finds that Hon’ble Delhi High Court  decided in AIR 1992 Delhi 1, (M/s 

Punjab Pen House case) that when the goods are supplied through bill on 

certain terms and conditions duly agreed between the parties and suit by 

plaintiff to recover money for price of goods sold and delivered is covered by 

clause (2)(b) of Order 37, Rule 1 which applies to suit for recovery of debt or 

liquidated amount in money payable by the defendant arising on a written 

contract. Hence, it is seen that invoices/bills through which the goods were 

being supplied to the defendant Company is very much considered to be a 

written contract in the light of Order 37 (1) of CPC.  

6. It is a well settled law that a suit is maintainable and can be filed as summary 

suit on the basis of invoices. This Court has placed its reliance on the case laws 

reported as:- LohmannRausherGmbh   vs   Medisphere   Marketing Ltd, 

decided on 13.01.2005 117 (2004) DLT 95 and M/s HarkaranDass   Deep   

Chand   vs.   VirenAgrotech   Pvt.   Ltd,   decided   on 21.03.2014, CS (OS) 

2377/2010.  In view of aforesaid judgments, this court finds that suit of 

plaintiff is maintainable and plaintiff can file summary suit on the basis of 
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invoices.  This Court is of the further opinion that as per Order 37 Rule 1 (2) (b) 

CPC, plaintiff may file summary suit for recovery of debts alongwith interest. 

7. From the common understanding of the settled provisions postulates in order-

37 of CPC this court finds that Order 37 CPC is one of the best provisions in the 

hands of a proposed Plaintiff, wanting to institute a Civil Suit. In this case the 

primeissue would be as to whether in these above facts the defendant is 

entitled to leave to defend. The noted legal case on Order XXXVII CPC is   

that of M/s Mechalec Engineers & Manufacturers v. M/s Basic Equipment 

Corporation AIR 1977 SC 577. In para -8 the Hon'ble Supreme Courts had held 

as follows:  

a) If the defendant satisfies the court that he has a Civil Suit 
No. 2759/16 Deepak Gupta vs. Raj Kumar   good   defence   to   
the   claim   on   its   merits   the   plaintiff   is   not entitled to 
leave to sign judgment and the defendant is entitled to 
unconditional leave to defend.   
b)   If   the   defendant   raise   a   triable   issue   indicating 
that he has a fair or bona fide or reasonable defence although 
not   a   reasonable   defence   although   not   a   positively   
good defence, the plaintiff is not entitled to sign judgment and 
the defendant is entitled to unconditional leave to defence.  
c) If the defendant discloses such facts as may be deemed   
sufficient   to   entitled   him   to   defend   that   is   to   say, 
although   the   affidavit   does   not   positively   and   
immediately make it clear that he has a defence yet shows such 
a state of facts as leads to the inference that at the trial of the 
action he may be able to  establish a defence to the plaintiff's 
claim the plaint is not entitled to judgment and the defendant is 
entitled to   leave   to   defend   but   in   such   a   case   the   
court   may   in   its discretion impose conditions as to the time 
or mode of trial but not as to payment into court or furnishing 
security. 
d) If the defendant has no defence or the defence Civil Suit No. 
2759/16 Deepak Gupta vs. Raj Kumar   set up is illusory or 
sham or practically moonshine then ordinarily the   plaintiff   is   
entitled   to   leave   to   sign   judgment   and   the defendant 
is not entitled to leave to defend. 
e) If the defendant has no defence or the defence is illusory   
or   sham   or   practically   moonshine   then   although 
ordinarily the plaintiff is entitled to leave to sign judgment, the 
court to proceed if the amount claimed is paid into court or 
otherwise   secured   and   give   to   the   defendant   on   
such condition,   and   thereby   show   mercy   to   the   
defendant   by enabling him to try to prove a defence. 

8. In the light of settled provisions of law as well as the guidelines enunciated by 

the Hon’ble Supreme Court in the case of M/S-Mechalec Engineers 
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&Manufacturers v. M/s Basic Equipment Corporation AIR 1977 SC 

577, this court in the foregoing discussions shall try to answer as to whether 

the defendant is entitled leave to defend the suit on the basis of the pleas 

presented before this court. 

9. Arriving again to the instant case in hand we have observed that the defendant 

has categorically raised objection against the ledger accounts that maintained 

by the plaintiff in terms of its genuineness. The defendant further failed to raise 

any question over the bills or invoices upon which the instant suit has been 

brought by the plaintiff side against the defendant. The ledger accounts were 

being submitted by the plaintiff along with tax invoices and those were duly 

acknowledged by the defendant company’s representatives. 

10. This court during the time of argument as well as at time of groundwork of this 

judgment, meticulously perused the original ledger accounts with the invoices 

and it finds that the Invoices those were maintained like merchandises type of 

transactions kept and maintained by the Company and the invoices further 

disclosed the GSTIN number of the defendant company and the supplies of the 

lubricants to the Adabari Tea Estate, Borgang Tea Estate, Behali Tea Estate, 

Monabari Tea Estate, Halem Tea Estate and Dufflaghur Tea Estate.  

11. Certainly, all the Tea Estates are owned and possessed by the defendant 

company and all the invoices appears to be acknowledged and singed properly 

by the representatives of the company. Furthermore, the ledger accounts 

maintained by the Tezpur Gas Agency, Tezpur and ongoing through the tax 

invoices those were supported by several ledger accounts, it becomes crystal 

clear before this court that all the invoices are kept and maintained in the 

ledger accounts and further all the invoices were acknowledged by the 

defendant company’s representatives on various occasions and there is no 

specific denial put forwarded before this court by the defendant in respect of 

acknowledgement in the invoices by the defendant company. 

12. More also, the invoices positivelyrevealed the name of defendant’s company 

along with its GSTIN number and there is no specific denial from the part of the 

defendant in petition No.2057/19. As such, in absence of any specific denial on 

the execution of the acknowledgement receipt executed by the several agents 

of the defendant’s company over the tax invoices, this court is constrained to 

opine that the admissibility of those documents were not put in question by the 
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defendant. The defendant simply offered questions over the genuineness and 

authenticity of the ledger accounts.  

13. The defendant in petition No.2057/19 further failed to put forward any specific 

form of denial or any factual matrix upon which this court may find any triable 

issue providing substantial defence to the defendant upon which the prayer of 

the defendant to defend the suit may be allowed.  

14. The contentions of plaint supported with an affidavit and the ledger accounts 

with the invoices submitted as list of documents with plaint and there is no 

specific denials presented by the defendant against those invoices.As such in 

absence of any specific denial against those tax invoices through which 

lubricants were being supplied to the defendant company by the plaintiff, this 

court cannot discard those documents at the outset.  

15. The plea put forwarded in respect of non-maintainability of suit without any 

specific pleading does not appears to be sustainable in the light of Order 8 Rule 

2 of CPC. Now, arriving again to the questions formulated regarding the 

question as to whether defendant is entitled leave to defend in this case, this 

court finds that the defendant has to satisfy the court that he has good defence 

of the claim on merits or if defendant raises a triable issue indicating that he 

has a fair or bonafide or reasonable defence and where the defence is sham or 

illusory or practically moonshine, the defendant is not entitled to leave to 

defend. 

16. In the instant case in hand, this court not finds any specific denial or 

substantive defence from the defendant petition No.2057/19 upon which the 

prayer of the defendant for leave to defend the suit may be granted. Certainly, 

the prayer of leave to defend of a suit filed under Order 37 of CPC is 

discretionary in nature and such discretion needs to be exercised in granting 

leave judiciously and such judicial discretion should not be exercised 

erroneously or with irregularity.  

17. In the forgoing discussions, this court meticulously answered the pleadings put 

forwarded by the defendant side in petition No.2057/19 and on meticulous 

scrutiny of contents of that petition, this court not finds any substantial defence 

or triable issue which may provide scope to the court for granting leave in favor 

of the defendant to defend the suit. Indeed, this court has meticulously 

observed that the plaintiff brought the instant law-suit praying recovery of 
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Rs.11,80,121/- from the defendant contending that the plaintiff has supplied 

lubricants to the defendant on several occasions and defendant’s 

representatives duly acknowledged receipt and subsequently failed to liquidate 

such amount. Plaintiff further submitted that the invoices of different 

transactions and maintained ledged accounts.  

18. As per the invoices those appears to be (1) dated 23-03-2018 amounting to Rs. 

29488/-, dated 20-06-2018 amounting to Rs.96246/-, dated 25-08-2018 

amounting to Rs.32462/- of Addabarie TE, (2) dated 25-09-2018 amounting to 

Rs.118662/-, dated 14-12-2018 amounting to Rs.67897/-, dated 14-12-2018 

amounting to Rs.17359/- of Monabarie TE, (3) dated 29-06-2018 amounting to 

Rs.66510/-, dated 22-10-2018 amounting to Rs.47578/-, dated 22-10-2018 

amounting to Rs.104192/- of Halem TE, (4) dated 25-01-2019 amounting to 

Rs.109032/- of Borgang TE, (5) dated 24-10-2018 amounting to Rs.33205/-, 

dated 08-12-2018 amounting to Rs.75083/-, dated 12-02-2019 amounting to 

Rs.33205/- of Duffaghur TE, (6) dated 10-05-2018 amounting to Rs.32462/-, 

dated 09-08-2018 amounting to Rs.31718/- of Behali TE and (7) dated 12-07-

2018 amounting to Rs.31718/- & dated 05-02-2019 amounting to Rs.67897/- of 

Tezpur &Gorga TE, and all the invoices were duly in acknowledged by the 

defendants firm. On mathematical calculation the entire amount appears to be 

Rs.994714/-. Interestingly, the defendant side in petition No.2057/19 failed to 

raise any strong objection against the execution of the acknowledgment by the 

defendant’s firm in each of the tax invoices and such fact makes the case of the 

plaintiff stronger than the plea forwarded by the defendant in petition 

No.2057/19.  

19. Therefore, in the light of the aforesaid discussions, this court is constrained to 

opine that the defendant failed to put forward any specific substantial defence 

or any triable issue upon which his prayer of leave to defend may be allowed. 

Hence, the defendant is not entitled to get any leave to defend. In the result 

the petition no-2057/19 was stands rejected due to devoid of any merit and 

consequent to that plaintiff is entitled to get judgment in view of Order-37 Rule 

1 of CPC. 

20. In view of above said discussion, this court is of the considered opinion that 

defendant has failed to make out any case on merits. The entire defence of   

the defendant is moonshine and an eyewash.  
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21. As   the   application   for   leave   to   defend   had   been dismissed,   the   

suit   is   decreed   in   favor   of   the   plaintiff   and against the defendant for 

recovery of actual amounts due i.e.Rs.994714/-. The plaintiff would be entitled 

to interest at the rate of 6% per annum from the date of filing of the suit till 

recovery of the decreetal amount. The plaintiff shall also be entitled to costs. 

Prepare a decree accordingly.    

22. Judgment is pronounced and delivered in open court under the hand and seal 

of this court on 10th day of January, 2020.The suit is disposed of accordingly.  

 
(N. J. Haque) 

          Civil Judge 
             Tezpur, Sonitpur 
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Appendix  

1. Plaintiff’s Documents:- 

(1) dated 23-03-2018 amounting to Rs. 29488/-, dated 

20-06-2018 amounting to Rs.96246/-, dated 25-08-2018 

amounting to Rs.32462/- of Addabarie TE, 

(2) dated 25-09-2018 amounting to Rs.118662/-, dated 

14-12-2018 amounting to Rs.67897/-, dated 14-12-2018 

amounting to Rs.17359/- of Monabarie TE,  

(3) dated 29-06-2018 amounting to Rs.66510/-, dated 

22-10-2018 amounting to Rs.47578/-, dated 22-10-2018 

amounting to Rs.104192/- of Halem TE, 

(4) dated 25-01-2019 amounting to Rs.109032/- of 

Borgang TE, 

(5) dated 24-10-2018 amounting to Rs.33205/-, dated 

08-12-2018 amounting to Rs.75083/-, dated 12-02-2019 

amounting to Rs.33205/- of Duffaghur TE, 

(6) dated 10-05-2018 amounting to Rs.32462/-, dated 

09-08-2018 amounting to Rs.31718/- of Behali TE and  

(7) dated 12-07-2018 amounting to Rs.31718/- & dated 

05-02-2019 amounting to Rs.67897/- of Tezpur &Gorga 

TE.  

 

 

N. J. Haque) 
          Civil Judge 

  Tezpur, Sonitpur 
 


