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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

8th January, 2020 

TITLE SUIT NO. 42/2018 

 Sri Ram Awatar Singh 
 S/o (L) Murali Singh @ Koiri  
 Resident of Paramaighuli 
 PO – Nikamul Satra, Tezpur 

Mouza- Halleswar 
 District - Sonitpur (Assam)    .......... Plaintiff 
         
    -VERSUS - 
 

(1) Sri Siddhanta Kumar Deka 
(2) Smt. Bristi Deka 

Both son and daughter of Late Atul Deka 
Resident of village – Shantipur 
PO & PS – Biswanath Chariali 
Mouza- Biswanath 
District - Biswanath, (earlier – Sonitpur) 
Assam     ......... Defendants  
 

(1) Sri Prabin Deka 
(2) Sri Bijon Deka 

Both sons of Hem Chandra Deka 
Resident of Ward No.8, Nabapur 
PO & PS – Biswanath Chariali 
Mouza- Biswanath, 
District - Biswanath, Assam     
    ......... Proforma Defendants 
      

This is a suit for specific 
performance of contract of sale 
and consequential reliefs and 
came up for final hearing on-
02/01/2020, in presence of 
following advocates :  

 
Ld. Advocate appeared for the plaintiff             : -     Mr. A. K. Paul 
Ld. Advocate appeared on behalf of defendants : -        Mr. P.C. Sarma 
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JUDGMENT  

PLAINTIFF‟S CASE 

1. Plaintiff‘s case appears to be in a nutshell is that one Hem Chandra Deka 

was the original owner of land measuring 41 Bighas 4 Kathas 4 Lessas 

covered by Dag No.245, 246 and 61 of PP No.84. That said Hem 

Chandra Deka handed over possession of land measuring 18 Bighas 4 

Kathas 18 Lessas from Dag No.246 and 61 in favour of one Tribeni 

Singh who is the neighbour of plaintiff. That after the death of Hem 

Chandra Deka name of his son Sri Atul Ch. Deka was mutated in the 

revenue record in respect of the land covered by Dag No.61, 245 and 

246 and after the death of said Atul Ch. Deka, the names of his children 

namely Siddhanta Kr. Deka and Smt. Bristi Deka recorded over the land 

in revenue record by the right of inheritance and the defendants are 

occupying the entire plot of land. That in the year 2014 the defendants 

being the recorded pattadars of schedule A land offered to sale a part 

thereof measuring 8 Bighas as mentioned in schedule B ( hereinafter 

called as the „suit land‟) at Rs.24 Lakhs and further requested Ram 

Narayan Singh who is the son of Tribeni Singh who is possessing the 

plot of land mentioned in schedule A to purchase the same and said 

Ram Narayan Singh was not ready and willing to purchase the same. 

That schedule B land situated adjacent to the boundary of the plaintiff‘s 

land and the plaintiff for last several years having been cultivating sugar 

cane on the land with the verbal understanding of Ram Narayan Singh 

who is the son of Tribeni Singh. Thereafter, the plaintiff entered into a 

concluded contract of sale in respect of schedule B land on 08-07-2014 

at Rs.24 Lakhs with the defendants and on 08-07-2014 plaintiff had paid 

Rs.6 Lakhs to the defendants through RTGS in the account of defendant 

No.2 in SBI Biswanath Chariali. That it was agreed between them that 

process of sale will be completed within a period of three months from 

the date of execution of concluded contract dated 18-07-2014. That as 

per the conditions of aforesaid concluded contract both the parties to 

procure no objection from Tezpur Development Authority vide 
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application dated 06-08-2014 and Tezpur Development Authority by a 

letter No. TDA/NOC/LAND/PARMAIGHULI/389/14 on 19-09-2014 issued 

no objection certificate. That after applying for NOC from District 

Administration the defendant in the month of September 2015 

requested the plaintiff to pay Rs.2 Lakhs out of remaining sale 

consideration of Rs.18 Lakhs and accordingly on 28-09-2015 the plaintiff 

had paid an amount of Rs. 2 Lakhs through Allahabad Bank, Tezpur 

Branch vide  Account No. 20713046027, that stood in the name of sister 

of defendant‘s mother Marami Gogoi and whose husband Nirmal Sarkar 

is one of the witnesses of concluded contract. That due to inordinate 

delay in procuring no objection from District Administration, the plaintiff 

met the defendants whereupon the defendants let the plaintiff to know 

that during the pendency of necessary enquiry, proforma defendants 

without having any right, title and interest and possession over the suit 

land filed objection before the Circle Officer. Thereafter, till the year 

2016 the defendant made the plaintiff to believe that there are 

objections to procure NOC from District Administration, but the plaintiff 

came to know from reliable source that defendants are now searching 

other customers to sell the entire plot of land described in schedule A of 

the suit land. As such, the plaintiff brought the instant lawsuit against 

the defendants for specific performance of concluded contract dated 18-

07-2014 along with other reliefs.  

Case of the defendants: 

2. Defendant Nos. 1 and 2 contested the suit by filing written statement 

and against the proforma defendants No.1 and 2 the suit proceeded ex-

parte.  

3. The defendants in their written statement with the plea of non-

maintainability, no cause of action etc. admitted further in para No.4 of 

written statement stating that ―thereafter, till the middle part of the 

year, 2016 the plaintiff regularly remain in contact with the defendants 

and informed them that he is ever ready and willing the perform to 

purchase the suit land on payment of the remaining sale consideration. 
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The defendants tried to procure the necessary no objection certificate 

for sale/transfer of land from the District Administration and as soon as 

they obtain the NOC they will execute register proper deed of sale in 

favour of the plaintiff with confirmation of the possession of the 

plaintiff.‖  

4. The defendants denied the fact of searching other customers to sell the 

entire land. The defendant further pleaded that on 19-09-2014 the 

defendants after procuring permission from Tezpur Development 

Authority made application for obtaining permission for transfer the land 

from the Deputy Commissioner, Sonitpur but during the pendency of 

enquiry of granting NOC, proforma defendants filed objection before the 

authority claiming the suit property to be their jointly family property 

and accordingly Circle Officer on receipt of objection refused to prepare 

his report. It is also pleaded that the suit land which was to be sold to 

the plaintiff is the property of father of defendants Late Atul Ch. Deka. 

That the defendants although were ready to perform their part of 

contract but due to non-availability of permission from the Deputy 

Commissioner, the sale deed could not be executed and registered in 

favour of the plaintiff. That defendants are still ready and willing to 

execute the registered sale deed on receiving permission from the 

Deputy Commissioner, Sonitpur.        

5. Upon the above said pleading following issues were framed :-  
ISSUES 

1. Whether there is any cause of action for the suit? 
2. Whether suit is maintainable ?  
3. Whether there was an agreement of sale executed 

between the plaintiff and defendants on 18-07-
2014 to sell and purchase land measuring 8 bighas 
at a consideration of Rs.24,00,000/- ? 

4. Whether the defendants received an amount of 
Rs.6,00,000/- on 18-07-2014 and Rs.2,00,000/- on 
28-09-2015 from the plaintiff as an advance amount 
out of total sale consideration of Rs.24,00,000/- ?  

5. Whether defendants agreed to execute a registered 
sale deed in favour of the plaintiff after receiving 
the remaining sale consideration of Rs.18,00,000/- 
?   
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6. Whether the defendants violated the terms of 
contract of sale dated 18-07-2014 by way of not 
executing any registered sale deed in favour of the 
plaintiff ?  

7. Whether the plaintiff is ready and willing to perform 
his part as per the terms of concluded contract of 
sale dated 18-07-2014 ?   

8. Whether the plaintiff is entitled to get a decree of 
specific performance of concluded contract of sale 
dated 18-07-2014 ?   

9. Whether the plaintiff is entitled to get any relief as 
prayed for ? 

10. To what any other relief (s), if any, the plaintiff is 
entitled ?  
 

6. Learned advocate appearing for the plaintiff vehemently submitted 

before this court that plaintiff‘s suit is liable to decreed with cost as the 

plaintiff established and proved the contentions of plaint by adducing 

trustworthy evidences before this court. Defendant side remain absent 

during the time of argument.  

7. Plaintiff side adduced both ocular as well as documentary forms of 

evidences. On contrary, defendant side not adduce any evidence. For 

the sake of brevity of the judgment let us reproduce some relevant 

portions of the evidence presented by plaintiff sides briefly as follows :- 

EVIDENCES ADDUCED BY THE PLAINTIFF 

8. Plaintiff Sri Swarup Das examined as many as three nos. of witnesses 

and relied upon several nos. of documents. PW-1 submitted his 

examination-in-chief through affidavit supporting and reproducing the 

entire contents of the plaint and he exhibited the following documents:- 

 Ext.1 is the certified true copy of Jamabandi of the suit   
  land 

    Ext.2 is the concluded contract of sale dated 18-07-2014 
  Ext. 2(i) to 2(ii) are signatures of defendant 
  Ext. 2(iii) to 2(iv) are signatures of Bristi Deka 
  Ext. 2(v) is signatures of Ram Narayan Singh as witness  
   No.1    
   Ext. 2(vi) is signatures of witness Nirmal Sarkar   
  Ext.3 is statement of Allahabad Bank dated 18-07-2014 
  Ext.4 is the receipt of Allahabad Bank dated 28-09-2015 
  Ext.5 is the TDA sale permission dated 19-09-2014 
  Ext.6 is the certified true copy of Jamabandi of PP No.57 
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9. PW-1 in his cross-examination deposed that he has filed the suit against 

Siddhanta Deka and Bristi Deka. Their father‘s name is Late Atul Deka. 

An agreement of sale was executed for selling of 8 bighas of land which 

was under the possession of the defendants. Sale consideration of the 

said land was fixed at Rs.24,00,000/-. He gave advance of Rs.6 lakhs 

and Rs.2 Lakhs consecutively. The first Rs.6,00,000/- was paid in the 

year 2014 and the later Rs.2 Lakh was paid in the year 2015. Both the 

amounts were paid through bank. Rs.16,00,000/- remains to be paid to 

the defendants. Dag No. of the land is 286, 61 and forgot the patta 

number. As the defendant delayed the registration of the sale deed, so 

he filed the suit. He has gone through the Jamabandi prior purchase of 

the land. He has also impleaded Prabin Deka and Bijon Deka as 

proforma defendants in the suit. He doesn‘t know why Prabin Deka and 

Bijon Deka were impleaded. Though the proforma defendant appeared, 

but they did not file any written statement. He heard that objection was 

raised relating to sale and purchase of land but they did not file any 

objection in this suit.    

10. PW-2 submitted his evidence in chief through affidavit by reproducing 

the contents of plaint. PW-2 in his cross-examination he deposed that 

this suit was filed by Ram Awatar Singh against Siddhanta Deka and 

Bristi Deka. Plaintiff is the son of his uncle and therefore he knows him 

from his childhood. The father‘s name of defendants is Late Atul Deka. 

The name of the father of Atul Deka is Hem Chandra Deka. Hem 

Chandra Deka had three sons namely, Atul Deka, Prabin Deka and Bijon 

Deka. The suit land is situated near the land of plaintiff at Paramaighuli. 

He knows well that the land adjacent to the suit land at Paramaighuli is 

of Atul Deka. After the death of Atul Deka the entire land was mutated 

in the name of defendants. The defendants took an advance of Rs.8 

Lakhs from the plaintiff but as they failed to register the sale deed, so 

this suit was filed by plaintiff.  

11.  PW-3 deposed that he is serving as a Lat Mandal in the office of Circle 

Office, Tezpur. Summon was issued in the office of Circle Office to Lat 
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Mandal of village – Paramaiguri under Halleswar Mouza to tender 

evidence. Paramaiguri gaon is now under his Lat. After receiving the 

summons, the Circle Officer sent him to depose in the court along with 

relevant documents. Circle Officer gave his authorization to appear 

before the court, on the summon itself. Today he has brought all the 

documents mentioned in the summons. Ext.7 is the Chita Book of village 

Paramaiguri under Halleswar Mouza. Ext.7(1) is the  note relating to 

Dag No.245 and 246 in the said Chitha. The total area of land in the said 

Dag No.245 is 22 bighas 4 kathas 6 lessas. The original pattadars were 

Keshav Ch. Sarkar, son of Jogen Ch. Sarkar and Atul Deka, son of Hem 

Chandra Deka. As per the order dated 19-12-2012, the names of 

Sidhanta Kumar Deka and Bristi Deka, stands mutated in place of Atul 

Deka by inheritance. There was total area of land in Dag No.246 is 15 

bighas 4 kathas 11 lessas.  As per separate patta due to the aforesaid 

partition, there is 13 bigha 4 kahta 11 lessas land in said patta. The 

original pattadars of the said dag were Atul Deka, son of Hem Chandra, 

Sri Moti Singh, son of Gabhiron and Smt. Sanmati Devi, and shares of 

both of them is mentioned as 2 bighas and 1 bigha. As per order dated 

19-12-2012, the name of Sidhanta Kumar Deka stands mutated in place 

of Atul Deka by inheritance. The patta no. of both the said Dag No.245 

and 246 is 84. Ext.7(2) is the  note relating to Dag No.61 in the said 

Chitha. Total area of land in the said dag is 5 bigha 7 lessas. This land is 

of ‗bari‘ class. Atul Deka, son of Hem Chandra, was the only original 

pattadar of the said dag. As per the order dated 19-12-2012, the names 

of Sidhanta Kumar Deka and Bristi Deka, stands mutated in place of Atul 

Deka by inheritance. Ext.8 is the Jamabandi of village Paramaiguri under 

Halleswar Mouza. Ext.8(1) is the description regarding Mydi patta No. 83 

(old) and 84 (new) in the said Jamabandi Book. Original pattadar of the 

said dag was Hem Chandraq Deka, son of Minai. It is seen from the said 

patta that the name of Atul Deka was mutated in place of Hem 

Chandara Deka by inheritance. Later, as per the correction dated 28-12-

2012, and order in Mutation case No.1311 of 2012/13, the names of 
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Sidhanta Kumar Deka and Bristi Deka stands mutated in patta No.61, 

245 and 246.   

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

12. Issue No.1:CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendants 

in their written statement categorically pleaded that this suit has 

no cause of action. In the legal system, a ―cause of action‖ is a 

set of facts or legal theory that gives an individual or entity the 

right to seek a legal remedy against another. This applies to the 

filing of a civil lawsuit for such wrongs as property damages, 

personal injury, or monetary loss, as well as to criminal wrongs 

such as battery, theft, or kidnapping. A cause of action may 

come from an act or failure to act, breach of duty, or a violation 

of rights, and the facts or circumstances of each specific case 

often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. 

Assertion of certain facts and denial from the other side, gives 

rise of a bonafide dispute between the parties and said dispute 

considered to be cause of action for a law suit. 

 The plaintiff brought instant lawsuit against the defendants for 

specific performance of contract contending that the defendants 

after entering into a concluded contract of sale of suit land 

described in schedule B of the plaint on consideration of Rs.24 

Lakhs declined to execute the registered sale deed in his favour 

even after receiving Rs.8 Lakhs as advance amount on two 

different dates. Per contra, defendants in their written statement 

admitted that they are still ready and willing to perform their part 

of contract subject to availability of NOC from Deputy 

Commissioner, Sonitpur, Tezpur. The defendant further pleaded 

that the NOC from Deputy Commissioner, Sonitpur, Tezpur could 

not be procured as the proforma defendants filed written 
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objection before the authority, upon which Circle Officer refused 

to prepare his report for granting NOC of transferring the suit 

land in favour of the plaintiff.   

 The facts asserted by the plaintiff in his plaint subsequently 

denied by the defendants and such assertions and denials gives 

rise of cause of action. There are many points of controversy 

raised from the pleadings of assertions and denials put 

forwarded by both the sides and those controversy requires 

proper adjudication in the instant law suit.  

 Therefore, in the light of the above said discussion, this court is 

of the considered opinion that instant suit has cause of action to 

decide and accordingly, Issue No.1 is answered in affirmative 

and in favour of the plaintiff.  

Issue No.2: MAINTAINABILITY 

13. This issue relates to the plea of maintainability of the suit put forwarded 

by the defendants in their written statement. The defendants‘ side in the 

written statement failed to plead specifically as to why the suit is not 

maintainable. Order 8 Rule 2 CPC mandates that the parties must 

raise the plea of maintainability specifically. In this case, on careful 

perusal of the entire case record, it is seen that the defendants did not 

plead as to why the suit is not maintainable. Accordingly, this Court 

finds the suit is maintainable. Hence, issue No.2 is answered in 

affirmative in favour of the plaintiff. 

14. Issue No.3,4,5 and 6:- All the issue Nos. 3,4,5 and 6 were taken 

together for discussion and decision as those issues are inter-related 

and discussion and decisions of each issue shall decide the fate of other 

issues. As such, for proper conclusion of the dispute in hand, this court 

thinks it deem fit and proper to discuss all the issues together. Issue 

No.3 relates to the fact as to whether there was an agreement of 

sale executed between the plaintiff and defendants on 18-07-

2014 to sell and purchase land measuring 8 bighas at a 

consideration of Rs.24,00,000/- ? Issue No.4,5 and 6 relates to 
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the fact of whether the defendants received an amount of 

Rs.6,00,000/- on 18-07-2014 and Rs.2,00,000/- on 28-09-2015 

from the plaintiff as an advance amount out of total sale 

consideration of Rs.24,00,000/- ? Whether defendants agreed 

to execute a registered sale deed in favour of the plaintiff after 

receiving the remaining sale consideration of Rs.18,00,000/- ?  

and Whether the defendants violated the terms of contract of 

sale dated 18-07-2014 by way of not executing any registered 

sale deed in favour of the plaintiff ?  

15.  Prior discussion and decision of all these issues, let us appreciate the 

pleadings on record to arrive at a proper conclusion. On careful and 

meticulous perusal of the pleadings on record, it disclosed before this 

court that plaintiff brought the instant lawsuit against the defendants 

contending that the defendants predecessor named Atul Ch. Deka and  

his predecessor named Hem Ch. Deka was the owner of schedule A land 

and who settled 18 Bighas 4 Katha 18 Lessas of land in favour of one 

Tribeni Singh who was cultivating the land and some portion of land also 

cultivated by the plaintiff with common understanding with Tribeni 

Singh. Subsequently, in the year 2014 the defendants being the legal 

heirs of Late Atul Ch. Deka offered to sell the schedule B land in favour 

of Ram Narayan Singh who is the son of Tribeni Singh on consideration 

of Rs.24 Lakhs and on being requested purchased such land, the 

defendants have entered into an agreement of sale with the plaintiff on 

consideration of Rs.24 Lakhs on 18-07-2014 and received an amount of 

Rs.6 Lakhs as advance and subsequently on 28-09-2015 the defendant 

also accepted the amount of Rs.2 Lakhs out of total sale consideration 

amount. It is further pleaded by the plaintiff that defendant on  

receiving of Rs.8 Lakhs out of total sale consideration of Rs.24 Lakhs for 

sale of schedule B land in the year 2016 started searching new 

customers to sell the suit land. It is further pleaded by the plaintiff that 

both the plaintiff and defendants obtained NOC from TDA on 06-08-

2014 and subsequently in the month of September,2015 they filed 
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application for obtaining NOC from District Administration, Sonitpur, 

Tezpur but till the middle part of 2016 the defendants made the plaintiff 

to believe that NOC could not be collected as proforma defendants filed 

objection before the authority claiming the property to be joint property. 

Per contra, the defendants in their written statement admitted the 

following :  

(i) That till the middle part of the year, 2016 the plaintiff 

regularly remain in contact with the defendants and informed 

them that he is ever ready and willing the perform to 

purchase the suit land on payment of the remaining sale 

consideration.  

(ii) The defendants still in the middle part of the year 2016 made 

the plaintiff to believe that they are trying to procure the 

necessary no objection certificate for sale/transfer of land 

from the District Administration and as soon as they get the 

NOC they will execute register proper deed of sale in favour 

of the plaintiff with confirmation of the possession.  

(iii) That the after procuring permission from Tezpur 

Development Authority they made application for obtaining 

permission for transfer the land from the Deputy 

Commissioner, Sonitpur but during the pendency of granting 

NOC proforma defendants filed objection before the authority 

claiming the suit property to be their jointly family property 

and accordingly Circle Officer on receipt of objection refused 

to prepare his report.  

(iv) That the suit land which was to be sold to the plaintiff is the 

property of father of defendants Late Atul Ch. Deka. 

(v)  That the defendants although were ready to perform their 

part of contract but due to non-obtaining permission from 

the Deputy Commissioner, the sale deed could not be 

executed and registered in favour of the plaintiff.  
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(vi) That defendants are still ready and willing to execute the 

registered sale deed on receiving permission from the Deputy 

Commissioner, Sonitpur.        

16.  Hence, from the aforesaid pleadings on record this court finds that the 

defendants have empathically admitted the concluded contract of sale 

executed between them with the plaintiff at consideration of Rs.24 

Lakhs and further had not denied receiving of advance amount of Rs.8 

Lakhs from the plaintiff rather they have claimed that due to objection 

raised by the proforma defendants they failed to procure NOC from 

Deputy Commissioner, Sonitpur and for which they failed to execute 

registered sale deed in favour of the plaintiff in respect of schedule B 

land. The defendant further admitted that they are still ready and willing 

to execute the registered sale deed in favour of the plaintiff as per the 

concluded contract subject to procurement of NOC from Deputy 

Commissioner, Sontipur, Tezpur.  

17. The plaintiff by adducing oral as well as documentary form of evidences 

established that the defendants are recorded pattadars of the suit 

property and they inherited the suit land from their deceased father Atul 

Ch. Deka who was the son of Hem Ch. Deka. Ext.1 is the proof of such 

fact. Ext.2 appears to be the concluded contract of sale executed 

between the plaintiff and defendant in respect of sale and purchase of 

schedule B land. Ext.3 and Ext.4 appears to be proof of deposit of 

amount of Rs.6 lakhs and Rs.2 Lakhs in favour of the defendants. Ext.5 

is the NOC obtained from TDA for sale and purchase of schedule B land 

and Exts.6,7 and 8 are appears to be land records and that confirms the 

fact that defendants inherited the suit property from their deceased 

father Atul Ch. Deka. The plaintiff Ram Awatar Singh examined himself 

as PW-1 and PW-2 appears to be one Ram Narayan Singh and PW-3 is 

the Lat Mandal who proved Ext.7 and Ext.8 documents establishing the 

fact Ext.7 is the Chita Book of village Paramaiguri under Halleswar 

Mouza. Ext.7(1) is the  note relating to Dag No.245 and 246 in the said 

Chitha. The total area of land in the said Dag No.245 is 22 bighas 4 
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kathas 6 lessas. The original pattadars were Keshav Ch. Sarkar, son of 

Jogen Ch. Sarkar and Atul Deka, son of Hem Chandra Deka. As per the 

order dated 19-12-2012, the names of Sidhanta Kumar Deka and Bristi 

Deka, stands mutated in place of Atul Deka by inheritance. There was 

total area of land in Dag No.246 is 15 bighas 4 kathas 11 lessas.  As per 

separate patta due to the aforesaid partition, there is 13 bigha 4 kahta 

11 lessas land in said patta. The original pattadars of the said dag were 

Atul Deka, son of Hem Chandra, Sri Moti Singh, son of Gabhiron and 

Smt. Sanmati Devi, and shares of both of them is mentioned as 2 bighas 

and 1 bigha. As per order dated 19-12-2012, the name of Sidhanta 

Kumar Deka stands mutated in place of Atul Deka by inheritance. The 

patta no. of both the said Dag No.245 and 246 is 84. Ext.7(2) is the  

note relating to Dag No.61 in the said Chitha. Total area of land in the 

said dag is 5 bigha 7 lessas. This land is of ‗bari‘ class. Atul Deka, son of 

Hem Chandra, was the only original pattadar of the said dag. As per the 

order dated 19-12-2012, the names of Sidhanta Kumar Deka and Bristi 

Deka, stands mutated in place of Atul Deka by inheritance. Ext.8 is the 

Jamabandi of village Paramaiguri under Halleswar Mouza. Ext.8(1) is the 

description regarding Mydi patta No. 83 (old) and 84 (new) in the said 

Jamabandi Book. Original pattadar of the said dag was Hem Chandra 

Deka, son of Minai. It is seen from the said patta that the name of Atul 

Deka was mutated in place of Hem Chandara Deka by inheritance. 

Later, as per the correction dated 28-12-2012, and order in Mutation 

case No.1311 of 2012/13, the names of Sidhanta Kumar Deka and Bristi 

Deka stands mutated in patta No.61, 245 and 246.   

18. On meticulous perusal of oral evidence presented by PW-1 and PW-2 

this court finds that both the witnesses proved the due execution of 

agreement of sale between the plaintiff and defendants for sale and 

purchase of land measuring 8 Bighas described in schedule B of the 

plaint. It is further proved and established that defendants have 

received Rs.8 Lakhs on two different dates and subsequently due to 

objection filed by the proforma defendants before the Deputy 
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Commissioner, Sonitpur, Tezpur no NOC could be procured by the 

defendants for sale and purchase of the land in favour of the plaintiff.  

19. The defendants in their written statement has empathetically admitted 

all the contentions of the plaintiff simply denying the fact that they are 

searching for other customers to sell the land and further admitted that 

they are still ready and willing to perform their part of contract by way 

of executing the registered sale deed in respect of schedule B land on 

receiving balance consideration in favour of the plaintiff subject to 

procuring of NOC from Deputy Commisioner, Sontipur, Tezpur.  

20. Hence, it is seen that the admission presented before this court needs 

no proof further although the plaintiff by adducing cogent and 

trustworthy evidences established the entire story of the plaint.  

21. Now, coming to the fact of objection raised by the proforma defendants, 

this court finds that although the proforma defendants on receiving 

summons failed to contest the suit and accordingly the suit proceed ex-

parte against them. Even if the proforma defendants have something to 

say against the property intended to be sold in favour of the plaintiff by 

the defendants, still they needs to appear and raised their objection 

before the court but that actually not happened in this case. Therefore, 

in the light of the aforesaid discussions, this court constrained to opined 

that on 18-07-2014 there was an agreement of sale executed between 

plaintiff and defendants for sale and purchase of schedule B land on sale 

consideration of Rs.24 Lakhs and out of which on the same date the 

defendants have received Rs.6 Lakhs through RTGS from the plaintiff 

and subsequently on 28-09-2015 the defendants received Rs. 2 Lakhs 

and accordingly total Rs.8 Lakhs received by the defendants as advance 

sale consideration out of Rs.24 Lakhs. It is also proved and established 

that both the parties procured NOC from TDA to transfer and sale of the 

suit land and subsequently due to objection raised by the proforma 

defendants before the Deputy Commissioner, defendants failed to 

procure NOC to transfer the land in favour of the plaintiff for execution 

of registered sale deed. Accordingly, Issue Nos. 3 and 4 are answered in 
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affirmative and in favour of the plaintiff. Issue No.5 is answered in 

negative in favour of the defendants. Issue No.6 answered in affirmative 

in favour of the plaintiff.         

22. Issue No.7: Instant issue relates to the fact as to “Whether plaintiff 

was always willing perform his part of the contract?” 

Prior entering into the discussion on this issue let us peruse the settled 

provisions of law for proper understanding of the dispute in hand. 

Section-16 of Specific Relief Act, provides personal bars to relief.—

Specific performance of a contract cannot be enforced in favour of a 

person— 

(a) Who would not be entitled to recover compensation for its 

breach; or 

(b) who has become incapable of performing, or violates any 

essential term of, the contract that on his part remains to be 

performed, or acts in fraud of the contract, or wilfully acts at 

variance with, or in subversion of, the relation intended to be 

established by the contract; or 

(c) Who fails to aver and prove that he has performed or has 

always been ready and willing to perform the essential terms 

of the contract which are to be performed by him, other than 

terms the performance of which has been prevented or 

waived by the defendant? Explanation.—for the purposes of 

clause (c),— 

(i) where a contract involves the payment of money, it is not 

essential for the plaintiff to actually tender to the defendant or 

to deposit in court any money except when so directed by the 

court; 

(ii) The plaintiff must aver performance of, or readiness and 

willingness to perform, the contract according to its true 

construction. 

 The language in Section 16 (c) does not require any specific 

phraseology but only that the plaintiff must aver that he has 

https://indiankanoon.org/doc/1185098/
https://indiankanoon.org/doc/1282548/
https://indiankanoon.org/doc/1058865/
https://indiankanoon.org/doc/346089/
https://indiankanoon.org/doc/1259850/
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performed or has always been and is willing to perform his part 

of the contact. So the compliance of ―readiness and 

willingness‖ has to be in spirit and substance and not in letter 

and form. So to insist for a mechanical production of the exact 

words of a statute is to insist for the form rather than the 

essence. So the absence of form cannot dissolve an essence if 

already pleaded. 

 The Hon‘ble Supreme Court on aspects of requirement to comply 

with the mandatory provisions of Section 16 (c) of the Specific 

Relief Act, observed as follows: 

―…The plaintiff did not plead either in the plaint or 

at any subsequent stage that he was ready and 

willing to perform the agreement pleaded in the 

written statement of defendant. A suit for specific 

performance has to conform to the requirements 

prescribed in Forms 47 and 48 of the 1st Schedule 

in the Civil Procedure Code. In a suit for specific 

performance it is incumbent on the plaintiff not 

only to set out agreement on the basis of which he 

sues in all its details, he must go further and plead 

that he has applied to the defendant specifically to 

perform the agreement pleaded by him but the 

defendant has not done so. He must further plead 

that ne has been and it still ready and willing to 

specifically perform his part of the agreement. 

Neither in the plaint nor at any subsequent stage 

of the suit the plaintiff has taken those pleas. As 

observed by this Court in Pt. Prem Raj v. D.L.F. 

Housing and Construction (Private) (Ltd.) and an-

other, (Civil Appeal No 37/ 66, decided on 

4.4.1968) (reported in 1968 (3) SCR 648) that it is 

well settled that in a suit for specific performance 
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the plaintiff should allege that he is ready and 

willing to perform his part of the contract and in 

the absence of such an allegation the suit is not 

maintainable.‖ 

 While explaining this point, the Supreme Court made reference 

to its judgment in the case of His Holiness Acharya Swami 

Ganesh Dassji v. Sita Ram Thapar, reported as (1996) 4 

SCC 526, wherein the Court drew a distinction between 

readiness to perform the contract and willingness to perform the 

contract. It was observed that by readiness it may be meant the 

capacity of the plaintiff to perform the contract which would 

include the financial position to pay the purchase price. 

 As far as the willingness to perform the contract is concerned, 

conduct of the plaintiff has to be properly scrutinized along with 

attendant circumstances. The factum of readiness and 

willingness to perform plaintiff‘s part of the contract is to be 

adjudged with reference to the conduct of the party and the 

attending circumstances. 

 Now coming to the instant case in hand, it is seen that the 

plaintiff in his plaint categorically asserted that he is ready and 

willing to perform his part of contact and intends to obtain 

registered sale deed. The plaintiff in his evidence-in-chief 

corroborated and supported such facts and further prayed in 

para 10 of his examination-in-chief that he is always ready to 

perform his part of contact for obtaining a registered sale deed 

from the defendants. Defendants side during the cross-

examination of the plaintiff not denied such fact and failed to 

dismantle his credence by way of bringing out any sort of 

material contradictions. Moreover, the defendants in their written 

statement admitted that they are still ready and willing to 

perform their part of contract subject to availability of NOC from 

D.C.,Sonitpur.  
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 Therefore in the light of discussion and decision of Issue No.7 as 

well as trustworthy evidences on record this court finds that 

plaintiff proved that he is ready and willing to perform his part of 

contract. Hence, issue no-7 is answered in affirmative and in 

favor of the plaintiff.  

23. Issue No-8:- In the light of discussions and decision of all the forgoing 

issues, this court finds that plaintiff entitled to get the decree of specific 

performance of contract of sale dated 18-07-2014. Accordingly, issue 

no-8 is answered in affirmative and in favor of the plaintiff.  

24.  Issue No- 9 & 10:-Both the issues are inter-related and as such, both 

were taken together for discussions and decision. In the light of the 

discussions and decisions in all the forgoing issues, plaintiff is entitled to 

the following reliefs :  

 That the plaintiff is entitled to get a decree of specific 

performance of contract of sale; 

 That Plaintiff shall pay the balance sale consideration of 

Rs.16,00,000/-(Rupees Sixteen Lakh Only) to the defendants 

within three months from the date of decree and the defendants 

shall execute the registered sale deed in favour of the plaintiff at 

the cost of the plaintiff, on  obtaining proper permission from the 

authority ;  

 That if the defendants fail to execute the sale deed despite the 

balance sale consideration being offered by the plaintiff, then the 

plaintiff shall deposit the same before the Court and get the sale 

deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from 

the defendants and cost of the proceeding shall be calculated 

and ordered at the time of preparing the decree; 
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    ORDER 

25. In the result the plaintiff suit is decreed by way of granting the following 

reliefs:-  

 

 That the plaintiff is entitled to get a decree of specific 

performance of contract of sale; 

 That Plaintiff will pay the balance sale consideration of 

Rs.16,00,000/-(Rupees Sixteen Lakh Only) to the defendants 

within three months from the date of decree and the defendants 

shall execute the registered sale deed in favour of the plaintiff at 

the cost of the plaintiff, on obtaining proper permission of sale.  

 That if the defendants fail to execute the sale deed despite the 

balance sale consideration being offered by the plaintiff, then the 

plaintiff shall deposit the same before the Court and get the sale 

deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from 

the defendants and cost of the proceeding shall be calculated 

and ordered at the time of preparing the decree; 

26. Prepare the decree accordingly. Judgment is pronounced and delivered 

in open court under the hand and seal of this court on 8th day of 

January‘ 2020.  

 

 
CIVIL JUDGE, SONITPUR 
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APPENDIX 
 

1. Plaintiff‟s witnesses:- PW-1 Sri Ram Awatar Singh 
PW-2 Sri Ram Narayan Singh 
PW-3 Sri Golap Ch. Nath 

2. Plaintiff‟s exhibits    :-  
 

 Ext.1 is the certified true copy of Jamabandi of the suit   
  land 

    Ext.2 is the concluded contract of sale dated 18-07-2014 
  Ext. 2(i) to 2(ii) are signatures of defendant 
  Ext. 2(iii) to 2(iv) are signatures of Bristi Deka 
  Ext. 2(v) is signatures of Ram Narayan Singh as witness  
   No.1    
   Ext. 2(vi) is signatures of witness Nirmal Sarkar   
  Ext.3 is statement of Allahabad Bank dated 18-07-2014 
  Ext.4 is the receipt of Allahabad Bank dated 28-09-2015 
  Ext.5 is the TDA sale permission dated 19-09-2014 
  Ext.6 is the certified true copy of Jamabandi of PP No.57 
  Ext.7 is the Chitha Book of Paramaiguri under Halleswar  
   Mouza 
  Ext.7(1)is the relevant entry in the Chitha Book 
  Ext.7(2) is the  note relating to Dag No.61 in the said    
   Chitha.   
   Ext.8 is the Jamabandi of of village Paramaiguri under   

   Halleswar Mouza.  

    Ext.8(1) is the description regarding Mydi patta No. 83  

   (old) and 84 (new) in the said Jamabandi.  

 
3. Defendant‟s witnesses:-  

NIL 
 

4. Defendant‟s Exhibits:-  Nil 

 
 

CIVIL JUDGE, SONITPUR 
 


